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PRESIDENT’S FIVE-POINT PROGRAM 


N his annual message to Congress, the 

President recommended a five-point 
program which he stated “forms a just 
and equitable whole’’: 

1. A realistic tax law: The President 
reported that the “tax bill now under 
consideration by the Congress does not 
begin to meet this test.” He failed to 
state that an important reason for the 
inadequacy of the tax bill was the opposi- 
tion of the Treasury to the general sales 
tax. Obviously, little additional revenue 
can be obtained from the upper income 
group when after payment of present 
taxes no one will be left with as much as 
$25,000. Taxes must be raised from per- 
sons with lower incomes since more than 
four-fifths of the national income goes 
to those earning less than $5,000. A gen- 
eral sales tax is the only “realistic tax 
law” that can be enacted to reach these 
incomes. 

2. Continuation of renegotiation law: 
To facilitate the production of war goods, 
contracts had to be placed quickly. With 
our meager experience in producing war 
goods it was inevitable that many of the 
prices stipulated would prove to be too 
high when these items went into mass 
production. Excess profits resulting 
from this situation were to be recovered 
through renegotiation of the contracts 
and taxation. Already, more than $5 
billion has been recovered to the Govern- 
ment through renegotiation although 
about three-fourths of this total would 


have been collected in taxes anyway. In 
essence, the Renegotiation Act was de- 
signed to prevent a repetition of the pro- 
fiteering in World War I. Now, as Sena- 
tor Hawkes points out, “Costs on most of 
them are known.” We have had adequate 
experience with costs of producing war 
goods. There is less necessity, therefore, 
for renegotiation. Hence the adoption 
of a termination date (Dec. 31, 1944) by 
the Senate appears to be an appropriate 
measure. This is a more satisfactory al- 
ternative than the emasculation of the 
law which was proposed by some groups. 

3. A cost of food law: This is our old 
friend subsidies, dressed up in brand 
new clothes. It is interesting to note 
that despite the bitter battle impending 
over subsidies, that word was not even 
mentioned in the message. - The Presi- 
dent suggested that this “cost of food” 
program would cost “about 1% of the 
present annual cost of the war.” Since 
war costs are expected to be about $92 
billion, a subsidy program of less than 
one billion would be indicated. But soon 
thereafter, the administration requested 
$1.5 billion for subsidies, or more than 
1.6% of the war cost. Subsidies have a 
useful role to play in a war economy as 
we have pointed out many times. But 
that role is limited. According to many 
subsidy proponents, it almost appears 
that subsidies are the keynote of any 
anti-inflation program. This is nonsense. 
An appropriate compromise program 
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would provide .for the prohibition of 
rollback subsidies (meat and butter) 
while other types of subsidies would be 
permitted. A specified sum should be 
made available to the O.P.A. Administra- 
tor to be used in his discretion but the 
proportion that can be spent in any quar- 
terly period should be limited to 35 to 
40% of the total. Such a provision would 
ensure that the entire appropriation 
would not be used up prematurely. 

4. Re-enact the stabilization law of 
October 1942: Price and wage controls 
are essential devices in a war economy. 
The present act expires June 30, 1944. 
It should be renewed for another year. 
In some cases, O.P.A. has apparently 
failed to understand Congressional in- 
tent as in the case of subsidies and fair 
margins to processors. Modifications 
might be made to clear up these and re- 
lated points. Although the Act appears 
clear enough to the layman now, it might 
be well to rephrase these sections in 
“basic English” so that O.P.A. officials 
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will also understand them. While these 
technical changes in the Act are desir- 
able, efforts to impair the effectiveness 
of price control undoubtedly will be made 
and must be thwarted. Those living on 
fixed incomes, particularly trust and in- 
surance beneficiaries, have a major stake 
in effective wartime price control. 

5. National service law: The purpose 
of this major undertaking would be to 
“prevent strikes” and to “make available 
for war production or for any other es- 
sential services every able-bodied adult 
in this nation.” In support of this pro- 
ject the following arguments are ad- 
vanced : 

1. The government already can draft 
capital and property. 

2. Total mobilization of labor will 
“guarantee an earlier victory and reduce 
the toll of suffering and sorrow and 
blood.” 

3. There should be no discrimination 
between men assigned by the govern- 
ment to its defense on the battlefield and 
those who produce vital materials at 
home. 

4. Our allies—Britain, Canada, Aus- 
tralia, and New Zealand—have similar 
laws. 

5. “The national war program calls for 
the employment of more people in 1944 
than in 1943.” 

6. It will facilitate the shift of man- 
power to new jobs. 

The arguments against such a regi- 
mentation device include: 

1. The worst of the manpower crisis 
is over and hence it is not needed. The 
New York Times reports that Miss Per- 
kins, Secretary of Labor, expressed the 
opinion “that wartime employment has 
reached its peak and... that the coming 
months may bring a progressive decline 
in the total number of workers engaged 
in manufacturing.” Support for this 
point of view is indicated by the report 
of the War Manpower Commission that 
the number of areas of acute labor short- 
age was 67 on January 1, 1944 as com- 
pared with 77 on November Ist. The 
large number of reported cutbacks in 
war production should also be noted. 

2. Our allies used National Service to 
facilitate the shift to a war economy; we 
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have already passed that stage. More- 
over, despite this Act, there were more 
strikes in England in 1943 than in any 
year since the figures started to be com- 
piled. Many strikes have also occurred 
in Canada. 

3. It is anomalous to force men to 
work for corporations which are private- 
ly owned and which operate for private 
profit. 

4. It will not stop strikes. The Ad- 
ministration already has numerous 
weapons it could used to combat strikes 
but thus far has not availed itself of 
them. Fundamentally, we have had a 
weak and vacillating labor policy. Until 
this is changed, we have no assurance 
that any new legislation would be effec- 
tive in stopping strikes. 

Labor leaders and the House Military 
Affairs Committee have already indicated 
their opposition to a National Service 
Act. Moreover, the President predicated 
his support upon the adoption of the other 
four points and one of the elements— 
“a realistic tax law’’—has already been 
rejected by Congress. A national service 
law would be a momentous step and hence 
its adoption should be carefully weighed. 
The fact that we appear to have passed 
our peak in manpower needs seems to be 
the strongest argument for proceeding 
slowly. Paradoxically, the case for this 
measure was stronger a year ago than it 
is now, and unless a better case can be 
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made to show the necessity, voluntary 
measures should be encouraged lest we 
only further dislocate employees, impede 
useful businesses and add to the final dif- 
ficulties of remobilization—without com- 
pensatory advantages now. 


PROFITS, PRICES, AND SUPPLIES 


N the effort to hold the line against an 

inflationary price rise, the effect that 
profit limitations and fixed prices may 
have in causing a restriction of supplies 
must not be ignored. Former President 
Hoover effectively summarized the prin- 
ciple that should govern supply-price re- 
lationships when he stated: “Some bacon 
to the consumer at a few cents more is 
better than too little bacon.” The profit 
motive is still the generating force be- 
hind business activity. Show the busi- 
ness man—or farmer—profits commen- 
surate with the risks involved and he will 


make available the required supplies. Of- 
fer inadequate profits and supplies dis- 
appear. 

In this connection, the directives issued 
in November and January by Stabiliza- 
tion Director Vinson are significant. Un- 
der these directives, the W.P.B. certifies 
to O.P.A. products for which “existing 
maximum price regulations constituted a 
serious impediment” to needed produc- 
tion. O.P.A., in turn, may increase these 
prices “to the minimum amount neces- 
sary.” However, manufacturers are ex- 
pected to sell these products at cost if 
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their total profits are more than twice as 
large as those earned in the period, 1936 
to 1939. If the profits are less than 
double or if the company is operating at 
a loss, the producer is entitled to a profit 
“not ordinarily to exceed 2%” of his total 
unit cost. And this permitted profit is 
before taxes. Unless W.P.B. is to at- 
tempt to control completely the firms af- 
fected by these directives, it is difficult 
to understand how output of the required 
goods can be expanded in light of these 
proposed price and profit limitations. 


This program is to apply especially to 
low-cost lines which have tended to dis- 
appear from the market. It is impor- 
tant, therefore, to understand why the 
output of these items has been curtailed. 
Limited supplies of materials have been 
used wherever possible to produce higher 
priced goods which yielded higher pro- 
fits. The most certain way to encourage 
the output of low price lines, therefore, 
would be to price them more liberally so 
as to increase their profitability rather 
than to limit profits as proposed under 
this order. 


Said the Man to His Own Shadow 


© 1944, N. Y. Tribune, Ine. 
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The directives contain several addi- 
tional disturbing features. As an offset 
to the slight price increases permitted, 
O.P.A. has been ordered to reduce other 
prices “as rapidly as possible . . . where 
profit margins are excessive.” This is a 
form of profit control to which Congress 
has indicated its opposition. Moreover, 
although the authority contained in the 
directives is initially limited to textiles 
and apparel, Mr. Vinson has provided 
that in connection with “shortages of 
other consumers goods where price ad- 
justments are involved,” the Office of 
Economic Stabilization will treat them on 
a basis which is “consistent in principle” 
with that provided for textiles. This 
provision opens the door wide to an ex- 
tension of the profit limitation described 
above. It seems clear that the permitted 
profit margin must be increased so that 
there will be an incentive to produce the 
required items. 

One objective of this profit limitation 
program is to increase the supplies of 
low priced goods available to those in the 
lower income groups. This group has 
found stable prices but no supplies. Price 
stability under such conditions is of little 
significance. Needs must be met by the 
acquisition of higher priced goods thus 
increasing the cost of living. If a more 
liberal profit were permitted on these 
less expensive items, it is true that prices 
would rise above the so-called stabilized 
level. But even after this increase, the 
price will still probably be lower than 
that for the substitute products which 
must now be bought. Thus, such a price 
increase will not cause a rise in living 
costs for these groups. Price stability 
is an important wartime objective, but it 
must always be remembered that sup- 
plies come first. 


New Life Insurance Up 9.2% 


New life insurance for 1943 was 9.2% 
more than for the preceding year, accord- 
ing to The Association of Life Insurance 
Presidents. The amount for December, the 
largest for any month of the year, was 17% 
over the amount for December of 1942. The 
statement aggregates the new paid-for bus- 
iness of companies having 81 per cent of 
the life insurance in legal reserve companies. 
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TAX REDEMPTION FOR WAR BONDS 


HE huge increase in the volume of 

outstanding government bonds and 
the recollection of the market decline 
after World War I has raised the ques- 
tion of the post-war stability of these 
bonds. While any significant change in 
interest rates does not appear likely, re- 
assurance would be given by permitting 
the use of these bonds to pay government 
taxes. This would insure that the bonds 
could be redeemed at 100 cents on the dol- 
lar at any time, and add a valuable, factor 
to their market value. 


An immediate reaction to the proposal 
that all bonds (excluding U. S. savings 
bonds) be made redeemable at par (both 
recent and future issues) in payment of 
taxes, whether estate, gift or income, 
may be that this is not necessary, since 
it is certain the government will adopt 
such measures as are necessary to sup- 
port the market both during and after 
the war. It is true that the government 
has the power to control the bond market. 
The important point is that, if we are to 
be a democratic and not a dictatorial 
country, we should seek every means of 
accomplishing national objectives by vol- 
untary or free market means instead of 
by artificial controls imposed from 
Washington. 


It is entirely likely that we may reach 
a serious impasse after the emergency 
when there will be a chafing at controls 
generally, and when we may find it abso- 
lutely essential to business stimulation 
and employment to encourage savings 
and investment. The capital market may 
not be able to exist half slave and half 
free. The immediate post-war need of 
risk capital will undoubtedly require con- 
siderably more premium or reward than 
has been prevailing. Everything possi- 
ble should be done to see that this does 
not create a pressure on the bond market 
as government bonds are liquidated to 
obtain funds for private investment 
yielding higher returns. Citizens and the 
government would not be the loser but 
the gainer, both in freedom from exces- 
sive controls and in market stability if 
the tax redemption feature were added. 


The 214s of ’56/9 and 2%s of ’65/70 
are now acceptable for federal estate tax 
on the death of the owner, but not for 
other taxes. Value in the market would 
be further supported if they were to be 
acceptable for gift and income as well as 
estate tax payments. The tax accept- 
ability principle of the Savings Notes 
(Series C) should be extended to Treas- 
ury bonds. 


The fear of any depressing effect on 
the market caused by any sudden liquida- 
tion would doubtless be partly offset by 
the stabilizing value of the tax redeem- 
ability feature, as we can count on a long 
continued period of high taxes. It would 
also be well to instill in citizens, corpo- 
rations and trustees alike the idea of 
holding government bonds for such con-’ 
tinuing purposes, thereby avoiding either 
the withholding of large aggregate sums 
of cash from investment, or forcing 
liquidation of assets at times which may 
break markets or cause substantial 
liquidation losses. 
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RECONVERSION TASK CAN BE EASED 


HERE is an accumulating volume of 
evidence that the conversion of war 
plants to peace time uses will be a less 
difficult problem than had been antici- 
pated by many experts only a few months 
ago. The January issue of the Cleveland 
Trust Company Business Bulletin notes 
that several industries have already 
started to reconvert. These include: 
railroad equipment, farm implements, 
typewriters, and it is expected office ap- 
pliances in the near future. While the 
products of these industries will be di- 
verted largely to military uses (e.g. loco- 
motives), the important point is that 
these industries will not have the same 
problems of changeover that will face 
other industries, particularly automo- 
biles. 
A survey of 350 companies by the Cur- 
tis Publishing Company revealed that 
56% can reconvert their plants to regular 
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or re-designed products within three 
months after the war ends. 


A most interesting survey is that 
made by Modern Industry magazine. In 
answer to the query as to when compan- 
ies expect to start reconversion, the fol- 
lowing answers were received: 


Before Germany surrenders 21.5% 
After Germany, but before 
Japan surrenders 
. After Japan surrenders 


No estimate 


56.2% 
15.6% 
6.7% 


Thus almost four-fifths of these com- 
panies’ anticipate starting reconversion 
before the final shot is fired. But this 
early start toward reconversion will not 
necessarily prevent laying off workers; 
61.5% of the companies expect to lay 
them off anyway and in substantial pro- 
portions. The following table shows the 
magnitude of the layoff anticipated. 


Proportion 

of firms 
- 11.4% 

. 21.2% 
24.5% 
27.2% 

9.7% 


Percentage of 
present unemployment 


25% or less 
30% 
40% 
50% 
75% 


These companies reported a number of 
factors which they expected would slow 
up the conversion program. The more 
important problems anticipated are: de- 
lay in getting materials (expected by 
85.7% of the reporting companies); re- 
lease from government contracts 
(76.8%); re-arrangement of plant lay- 
out (66.4%); physical disposal of war 
work in process (60.3%); working capi- 
tal tied up in war work (31.3%). It is 
clear, therefore, that any program de- 
signed to speed up conversion must be 
concerned with these bottlenecks. Should 
an earnest effort be made to cut through 
the red tape to clear up these difficulties, 
the unemployment attending reconversion 
can be reduced to a minimum and we can 
get on a sound basis to re-employ the 
men in the armed forces soon after the 
conclusion of hostilities. 
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MISLEADING LIVING COST STATISTICS 


N a discussion of Wage statistics, 

National City Bank of New York ob- 
served: “In no field of debate are the lim- 
itations of statistical evidence, or perhaps 
more accurately, the human tendency to 
select and arrange statistics primarily 
for the purpose of proving a case, more 
apparent; and the result is to spread 
confusion and obscure principles.” 


This “human tendency” has now mani- 
fested itself in the Thomas-Meany re- 
port on living costs. That report claims 
food prices have risen 74.2 per cent since 
January 1, 1941, as compared with a rise 
of 40.2 per cent reported by the Bureau 
of Labor Statistics. This divergence in 
food prices accounts for some two-thirds 
of the difference between the 23.4 per 
cent rise in total living costs reported by 
the Bureau and the 43:5 per cent increase 
claimed in the Thomas-Meany Report. 


The rise reported by the Labor group 
was determined by averaging (a) an 
over-all estimate based on retail food 
sales and the quantity of food available 
(plus 75 per cent) and (b) corrections 
of the Bureau of Labor Statistics index 
because of quality deterioration, disap- 
pearance of week-end sales, black market 
operations, and the alleged lack of repre- 
sentativeness of the index (plus 73.5 per 
cent). The retail sales data used in the 
over-all estimate were based upon sales 
tax returns in eight states. The larger 
increase was due to the excessive weight 
given in the sales data to expenditures 
in eating and drinking places and a fail- 
ure to adjust for the tendency of sales in 
these eight states to rise more rapidly 
than in the country as a whole. 


The corrections applied to the Bureau 
of Labor Statistics index also overstated 
the rise because of the methods of com- 
pensating for the lack of representative- 
ness of data, excessive adjustments made 
for week-end sales, and inadequacies in 
the methods of adjusting for quality 
deterioration. 


After making the above adjustments 
the advance of 74.2 per cent claimed for 
food costs may be reduced to 57 per cent. 
Moreover, these adjustments do not take 


into consideration any possible inade- 
quacies in the underlying tables (which 
were not available). They represent 
merely an appraisal of the data contained 
in the Report. This difference of 17.2 
points in the food index is equivalent to 
more than 7 points in the total cost of 
living index. Thus, after making allow- 
ance for this single adjustment, the in- 
crease becomes 36.5 per cent instead of 
43.5 per cent. A similar analysis of the 
remaining components of the index would 
undoubtedly reduce this figure still fur- . 
ther. 

This overstatement has an important 
bearing on our future wage stabilization 
policy. Already, the A. F. L. has in- 
sisted that a 2842% increase in wage 
rates be authorized to compensate for the 
serious discrepancy between the rise per- 
mitted under the Little Steel formula 
(15%) and the 43842% increase in living 
costs shown in the Thomas-Meany re- 
port. The wider this discrepancy ap- 
pears to be, the stronger would be labor’s 
case for upward wage adjustments. These 
estimates will probably play a significant 
role in future wage policy. Because of 
their inaccuracy, it would be extremely 
unfortunate to give them any weight in 
the formulation of wage policy. 


A. B. A. to Meet in Chicago 


The American Bankers Association will 
hold its second war service meeting in Chi- 
cago September 24-27. This will be the sec- 
ond war time meeting of the Association, 
its 1942 meeting having been omitted. 
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GOVERNMENT PLANTS—AFTER WAR 


Canadian Federation Outlines Constructive Program 


P. F. FLETT 
Chairman, Committee on New War Plants, National Industrial Federation of Canada 


The question of what to do with war plants in peace-time has dis- 
turbed both industry and government. 





But typical of the initiative shown 


by our Canadian neighbors in many fields, they have not only organized 
a cooperative approach but have outlined a method of reconversion which 
promises to promote productive efficiency and better working conditions 


in a number of industries. 


Following correspondence with C. S. Kane, of 


the Dominion Bridge Company in Quebec on his proposal to substitute 
adaptable new war plants for obsolete plants with low efficiency or in 
need of substantial replacement, we are pleased to present this survey 
and preview by the Chairman of the committee which has developed this 





EHIND the discussion of post- 
war plans and reconstruction one 
big question mark has indicated a 
common ‘headache’ for many Can- 
adian industrialists and business 
men: disposal of the huge increase 
in the industrial plant capacity that 
has come into existence during the 
war, especially that part which, in 
one form or another, is actually the 
property of the Dominion of Canada. 


The Department of Munitions and 
Supply, since the start of the war, 
has brought into existence plant facil- 
ities costing $800,000,000. of which 
the Government has been responsible 
for the actual financing of $720,000,- 
000. As the pre-war manufacturing 
industry in Canada was capitalized at 
about $3,647,000,000., this new capac- 
ity represents an increased produc- 
tive capacity of almost 25 percent. 


[This approximates the proportion for the United 
States also.—Editor’s Note.] 


In productive potential it represents 
more than that. Early in the fall of 
1943 Canada’s production of actual mate- 
rials for war stabilized at a level of 
about $55,000,000 weekly (during 1943), 
and while Canada’s pre-war industries 


industrial “slum-clearance” plan.—Editor’s Note. 





employed 650,000 persons, today they em- 
ploy 1,250,000 persons, of whom 1,100,- 
000 are directly in war production. 


Industry Organized for Action 


HE National Industrial Federation 

was organized by various sections of 
industry such as the manufacturers of 
durable goods, electrical utilities, etc., for 
post-war planning or reconstruction. In 
the earlier period of the war there was 
little time or necessity for thinking of 
the future until we were sure there was 
to be a future. Now, with the war in a 
later stage, post-war planning and set- 
ting up charts for peace is actually a 
necessary war activity, to avoid hesita- 
tion and confusion in pressing our war 
effort to a strong, determined close and 
to create fuller employment for the 
armies as they are demobilized. 


In the belief that this planning for 
peace is possible and essential now, the 
National Industrial Federation has been 
organized with four objectives: (1) To 
provide a voice for industry during the 
immediate and post-war period; (2) to 
create an adequate central organization 
for voluntary planning and co-ordination 
of a practical post-war program for Can- 
adian Industry; (8) to secure an effec- 
tive liaison between industry and gov- 
ernment at provincial and federal cen- 
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ters of legislation; and (4) to provide 
machinery capable of effecting unified 
co-operation of industry with other agen- 
cies engaged in local, provincial and fed- 
eral post-war planning projects. 

The National Industrial Federation 
has already recommended to the Govern- 
ment that a Minister and Department of 
Reconstruction be appointed with suit- 
able technical advisers, and that the dis- 
posal of the permanent Government 
owned war plants be placed in its charge. 
The alternative to this would be a Crown 
Company. The Federation prefers a 
regular Government Department because 
it is more difficult to direct criticism 
against a Crown Company. 


New Plants to Replace Substandard 
Plants 


HE National Industrial Federation 
believes that instead of this being a 
‘headache’ for Canadian Industry, the 
new plant capacity can be part of a bold 
and intelligent planning for a smoother 
transition to the post-war era and a 
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greater future for Canadian Industry 
generally. 

Assuming the help of the Government 
to set up the “War Plants Committee,” 
the Federation recommends a_ policy 
which will, we believe, lead to the elim- 
ination of the slum plants from Canadian 
industrial structures and bring into use 
the new, modern structures created for 
war purposes, without dislocating either 
manufacturing, construction or business. 


We suggest that the Factory Inspec- 
tion Departments, which already func- 
tion in a number of provinces, be changed 
to Federal jurisdiction and placed under 
the Department of Reconstruction, and 
that a survey be conducted of plants and 
conditions in all parts of Canada. Such 
factories as are then considered sub- 


_ standard, by reason of not providing suit- 


able working conditions for Canadian 
workers, should be warned to modernize 
to the requirements of the Department. 
A period of time would be allowed for 
compliance and, in the event of failure, 
the plant would be closed. It is, of course, 
assumed that the Government will.amel- 
iorate the tax financial situation with the 
building owners and thus encourage 
them to improve their quarters or seek 
better ones elsewhere. 


Dispose of All Facilities Within 
Five Years 

N this way a considerable transfer of 

factory space would occur and the 
Government owned plants would be rent- 
ed or sold outright. The ultimate aim 
of disposal of Government owned plants 
would be to have them (1) used in Gov- 
ernment service only, (2) sold, or (3) 
destroyed; they should not be rented in- 
definitely. A time limit of five years 
from the cessation of the war is suggest- 
ed until these plants are liquidated, ex- 
cept for those retained by the Govern- 
ment for its normal activities or as stand- 
by facilities. 

The new plant capacity to be absorbed 
amounts to a 20 percent increase in floor 
space. The advantage to Canadian in- 
dustry as a whole would be to reduce the 
amount of obsolete and inefficient plant 
capacity and equipment in Canada and 
put the country in a far more advan- 
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tageous position in producing both for 
the home market and for export trade. 
It is felt by the Committee that this plan 
will offer the least disruption to estab- 
lished mercantile practice and to the com- 
munity. A check on the findings and re- 
ports of the Factory Inspection Depart- 
ments could be made by the National 
Construction Council of Canada. 

Elimination of the unsightly, uncom- 
fortable and often unhealthy plant slums 
from the operating industries of Canada 
will improve the conditions and health 
of thousands of Canadian workers and 
win the support of labor. The consumer 
will benefit eventually by receiving better 
goods at lower prices because of more 
efficient methods of production. Indus- 
try as a whole will benefit from removal 
of the obsolete slum structures which 
actually add to the total overhead of 
business in the Canadian industrial com- 
munity. Construction will benefit as 
standards of construction are to be set 
at new and higher levels in Canada. 


New Role for Canada After War 


HE $720,000,000, worth of Govern- 

ment financed and Crown plants in 
Canada, was classified as follows, ac- 
cording to a recent release from the 
Munitions and Supply Department: 


Chemicals and explosives 18 
Guns ‘ —.. 
Ammunition Pose ee Cae 
Aircraft ie 10 
Housing 84 
Shipbuilding and repairs 4\% 
Automotive er acai 4 
Raw materials : a 
Signals and instruments 1% 
Machine tools —. >_> SSE 1 
nS Ne ee ee 


This change has expanded many peace- 
time industries, now in war production, 
from two to five and, in some instances, 
ten times their pre-war size. The iron 
and steel industry was operating last 
summer at a rate of six times that of the 
pre-war period; mining production is 
three and a third times that of the stand- 
ard pre-war period; ship building indus- 
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try (besides frigates, corvettes, mine- 
sweepers, destroyers and other naval 
craft) was producing cargo ships at an 
annual rate in excess of five percent of 
the total prewar freighter tonnage of 
Great Britain. 


This increased production has placed 
Canada in a totally new industrial rela- 
tionship with the rest of the world. It 
has become the greatest base metal 
exporting country. In 1943 our min- 
eral production was the greatest in his- 
tory. Important factors in this are the 
new magnesium production process de- 
veloped by Canadians and the huge ex- 
pansion in our aluminum production, 
which is six times our pre-war level and 
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greater than the total world production 
before 1939. 


New Inventions and New Industries 


CORES of new products are being 

manufactured in Canada, especially 
machine tools, optical glass, plastics, syn- 
thetic rubber, nylon. In some lines we 
are producing more than the United 
States did prior to the war. In many 
lines Canada has assumed, or is in a 
position to assume, a dominant position 
in the world’s markets. 


In our radio industry, which has ex- 
panded sixteen fold to meet war demands, 
the growth has not merely been in plant 
size and capacity, but in skill and knowl- 
edge. Some of the most advanced de- 
velopments in the radio location field 
have been worked out by Canadian En- 
gineers and research workers. Three 
new industries—a dynamotor industry, 
a ceramic installation industry and a 
crystal industry—have been established 
to meet the demands of the radio indus- 
try. 


Canadian research and invention, un- 
der the leadership of the National Re- 
search Council, which directs research 
in its own laboratories, as well as in Uni- 
versities and industries across Canada, 
has achieved a number of other products 
now serving the war effort and available 
for peace-time industrial use, including 
methods of processing and preserving 
food products for shipment to Great Bri- 
tain and other parts of the world, devel- 
opment of leather substitutes, plastics 
and special textiles, creation of new air- 
craft de-icing devices, as well as special 
equipment for training and fighting air- 
craft. 


A different Canada is emerging from 
the war, with a wider range of exports 
to offer in world trade, with a leadership 
in the supply of some of, the important 
new resources. This emphasizes the 
necessity for scrapping our slum. plants 
and factories and stripping our indus- 
trial structure down to the point where 
it will be fit to compete in the industrial 
life of tomorrow. 
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LANS for the reconstruction of for- 

eign trade offer one of our greatest 
opportunities for careful planning. For- 
eign trade always has been an important 
part of the American economy. Despite 
its importance questions arise as to the 
future. 

How will the transition come about 
from lend-lease and government control 
to private business? What will be the 
tariff policies of the principal nations? 
Will the movement of goods continue to 
be affected by import restrictions, quotas, 
and exchange controls? No one can ade- 
quately answer these questions bearing 
on foreign trade, but we can look forward 
confidently to the continuation of inter- 
national trade, because it is based on a 
principle which is sound. 


Basis of Foreign Trade 


HIS principle has two parts. First, 

the productive abilities of nations 
differ due to special skills of the popula- 
tion, to differences in natural resources, 
soil, climate, etc. Second, each nation 
finds that it costs less in terms of natural 
resources and human effort to acquire 
some products through trade, rather than 
to produce them locally. 

Many of the countries formerly im- 
porting manufactured products and ex- 
porting raw materials, such as South 
Africa, Australia and the republics of 
South America, have built up their in- 
dustries considerably. Their imports 
will change gradually to more highly re- 
fined manufactured goods and probably 
some industrial raw materials, and their 
exports of foodstuffs may be less than be- 
fore the war. 

There will be two successive stages in 
the resumption of trade. First, many of 
the urgent needs for foods, raw mate- 
rials and manufactured goods will have 
to be met. Second, the countries devas- 
tated by the war will need capital goods 
to re-equip their utilities, factories and 


From address at Mid-Winter Trust Conference. 





TRADE BEACONS AFTER THE WAR 


JOSEPH C. ROVENSKY 
Vice President, The Chase National Bank of the City of New York 








railroads. It is then that the policies 
and practices will be built up which will 
prevail during the period of readjust- 
ments caused by the war. To work these 
out will be a slow process, not something 
that can be accomplished at the peace 
conference or at any series of meetings 
occurring early in the post-war period. 


Exchange Is Profitable 


HE uncertainty which prevails in in- 

dustry because of the frequency with 
which tariffs are changed, has frequently 
been emphasized in periods of depression. 
Stability is essential as a foundation for 
international trade. 


We frequently hear the view advanced 
that scientific processes remove differ- 
ences in productive capacity among na- 
tions. Thus by application of scientific 
methods, we can grow coffee in New York 
State. However, it is much cheaper to 
grow it in Brazil. Similarly, you can 
build automobiles both in Detroit and 
Rio de Janeiro, but production in terms 
of effort is cheaper in Detroit. So it is 
advantageous and profitable both for us 
and for the Brazilians to exchange these 
two products. It makes possible higher 
living standards. 


It is sometimes argued that industrial- 
ization of agrarian nations will eliminate 
the advantages to be gained by foreign 
trade. However, as the less developed 
nations climb up the ladder of industrial- 
ization and produce more goods, they en- 
rich themselves; their standards of liv- 
ing expand and we find them better cus- 
tomers. The general situation in which 
the United States will probably find itself 
at the end of the war has many features 
suggestive of still broader foreign trade 
on a long-term basis. 


Production Miracle 


IRST, the United States has an im- 
mense industrial productive capacity, 
far greater than even the most optimistic 
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experts could envision only two years ago 
when our domestic economy was being 
converted from peace to war. We have 
been witnessing a modern miracle—the 
maintenance of production for the civil- 
ian economy at what might be called 
half-speed while the output of war sup- 
plies has been breaking practically every 
quota, both in quantity and pace. 


It would not be sound thinking, either 
on an economic or a social and humani- 
tarian basis, to project this wartime rate 
of super-production into the post-war pe- 
riod. | Nevertheless, we have demon- 
strated that this nation can produce vast- 
ly more than it ever has done before in 
peacetime. That is a striking and en- 
couraging economic fact, because it 
means that with able leadership and a 
reasonable amount of teamwork the peo- 
ple of this nation can meet the challenge 
they will face after the war. They will 
be able to produce more products and 
distribute them more widely because it 
is only through achievement of a greater 
national output, not through higher 
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prices, that we can as a nation increase 
our national income, avoid the perils of 
inflation and carry the great burden of 
debt which will be on our backs after the 
war. This enlarged capacity to produce 
is one of the beacons of our post-war 
foreign trade. 


New Raw Material Sources 


ECOND, we have been unlocking 

transportation routes to vast re- 
sources in some of the undeveloped areas 
of the world, resources of petroleum, 
minerals, foodstuffs, and many other raw 
products which can be utilized advan- 
tageously. The production and trans- 
portation of many of these raw materials 
from abroad, to be fabricated in our 
plants for our own domestic use and par- 
tially for re-export in the form of fin- 
ished goods, is a second beacon of post- 
war trade. We will have ample shipping 
tonnage to carry an increased volume to 
and from all parts of the world. 


A part of the picture which is not so 
encouraging is that the war will have 
wrecked the plants and economic mechan- 
ism in some of the most populous areas 
and will have left tens of millions of peo- 
ple in misery and without the means of 
working for a living. Inevitably there 
will be an aftermath of political troubles 
and upheavals in some countries, no mat- 
ter what the broader outlines of the peace 
may be. Therefore, taking the longer 
look, two additional beacons which must 
be erected and kept lighted to foster post- 
war trade are: first, an atmosphere of 
political stability and mutual confidence 
among the nations in the circle which are 
able to carry on international trade; sec- 
ond, some measure of stability in for- 
eign exchange constituting the measur- 
ing stick of payments between nations. 


World Seeing American Products 


MOST interesting aspect of wartime 

developments of unusual importance 
from the standpoint of our foreign trade 
later on is that American citizens, most 
of them in uniform, are now scattered 
over the entire world, each with certain 
American products and demonstrating 
them to other peoples. 
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Each American base, distributing cen- 
ter or assembly plant on foreign soil is 
more than a technical exhibit of Ameri- 
can machinery and methods. It is a work- 
ing model of the American way of life 
in which the local populations have be- 
come participants as well as spectators. 
Native labor has been enlisted on a large 
scalé. These peoples are observing at 
first hand what American ingenuity and 
mechanical ability can accomplish. They 
are being trained in the use of our tools 
and products. New habits are forming, 
desires being created. And the result may 
well have a tremendous effect on world 
trade in later years. This wholesale for- 
eign distribution of American products 
and technicians by our armed forces and 
by the lend-lease process constitutes, per- 
haps, the greatest advertising campaign 
that the world has ever known. 


Credit Questions 


S a counterpart of this development, 
opportunities for the extension of 
credit will increase very rapidly. Credit, 
however, can only be won on merit. There 
will be places for private credit and gov- 
ernment credit. All will have to be cor- 
related, and above all, we do not want, 
even at the expense of disappointing some 
people at the beginning, to let our en- 
thusiasm run wild and to create a situa- 
tion which would give us a quick recov- 
ery, then a boom, and then another 
“bust.” 


Bankers should indicate very plainly 
the distinction between the short-term 
financial transactions of commercial 
banking and the long-term operations of 
investment banking. Many countries 
desperately needing equipment and ma- 
chinery in the post-war period will want 
to buy more of those things in the U.S.A. 
than they can pay for currently. How- 
ever, all nations faced with reconstruc- 
tion problems will have some financial 
resources outside of their own borders. 
Most of the invaded countries, as well as 
many citizens of those countries, have 
reserves, deposit balances or other re- 
sources in the United States and Eng- 
land. These funds will provide a sizable 
nest-egg to be used in meeting some of 
the heavy expenditures for rehabilita- 
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tion after the war. Then, too, the remit- 
tances of relatives and friends will add 
up to a substantial total. Some coun- 
tries, notably in the Western Hemisphere, 
are fortunately in the position of ac- 
cumulating dollar deposits during war- 
time while they are selling us more sup- 
plies on balance. These balances will be 
available for cash purchases when the 
war restrictions are lifted. 

Naturally, as bankers we will have to 
handle all the short-term credits which 
are good risks, But we shall need to 
utilize not only our individual credit 
judgment, but we must organize central 
committees for controlling and coordin- 
ating the amounts of credit extended in 
order to keep our feet on the ground in 
the rush of emergency demands. 


Role of Private Capital 


T probably will be asserted that pri- 
vate capital is timid and unwilling to 
assume risks’ boldly. Undoubtedly, 
strong pressure will be exerted in some 
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quarters to secure financial assistance for 
foreign countries from our Government. 


If private capital is hesitant or unwill- 
ing to grant financial assistance in any 
country, it is a strong indication that 
public credit should not be granted, 
either. If danger signals are disregarded 
and loans are made either by govern- 
mental agencies or by private capital un- 
der pressure of special inducements, 
there will be an unpleasant day of reck- 
oning and someone will have to bear the 
the consequences. 


The amount of long-term credit in the 
form of investment capital will depend 
largely on the development of stable 
political and economic conditions in the 
particular country. If international un- 
derstandings are reached after the war, 
enabling the peoples of various countries 
to turn to peaceful pursuits in industry 
and agriculture, then long-term invest- 
ments in reasonable amounts may appeal 
to some investors, who will be inclined 
to participate in such loans with the 
knowledge that they can be repaid over 
a period of years out of earnings. But 
in view of what has happened in the past 
two decades, it is only reasonable to ex- 
pect that private capital will not be free- 
ly offered for long-term investment 
abroad in large amounts during the early 
post-war period. However, that situa- 
tion does not impair the favorable out- 
look for a substantial volume of foreign 
trade, to be financed through the pro- 
cesses of self-liquidating export and im- 
port trade. 


Outlook Favorable 


T appears now that the basic circum- 
stances of the world situation at the 
end of the war will be generally favor- 
able for the expansion of United States 


trade. This is not to suggest that there 
are no difficulties to be overcome. Cur- 
rency problems will stare us in the face 
at the end of the war. Our own tariff 
policy will be a cause of uncertainty. 
Until stable governments are established 
in different countries, trade with them 
must necessarily be limited. Also, sound 
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monetary and credit policies in this coun- 
try are important as a basis for all kinds 
of trade, both foreign and domestic. 
American products will be better known 
at the end of this war than ever before. 
Demand for them seems assured. The 
development of new sources of raw mate- 
rials after the war will be to our advan- 
tage. Our merchant marine will be ample 
for handling a volume of foreign trade 
far greater than this nation has expe- 
rienced before. 


The responsibility for a careful hand- 
ling of the foreign credit situation lies 
at the door of American bankers. Broad- 
er world trade, skilfully financed, offers 
mutual benefits for the different nations. 


THE DANUBE BASIN & THE GERMAN 
ECONOMIC SPHERE 


ANTONtN BASCH, Columbia U. Press, 
265 pps. $3.50. 


1943; 


One of the eminent industrialist-bankers 
of Europe, who was one of the first to ap- 
preciate the political significance of Ger- 
many’s economic actions before the war, 
Dr. Basch brings to his latest book the un- 
derstanding of national living factors that 
is so invaluable both to the testing of the 
reconstruction program and to the recrea- 
tion of post-war power-economies. The 
title suggests a greater restriction than the 
text, in which he goes to the heart of na- 
tional unrest, historically and economically, 
and analyzes the failures of appeasement 
or palliative measures. Avoiding general- 
ities and preachments, Dr. Basch makes a 
most practical contribution to post-war 
“planning” which recognizes the causes of 
rivalries and dangers of restrictive nation- 
alism (isolationism, if you will) and de- 
scribes the measures necessary if we are 
to have any world balance in national econ- 
omies and power with opportunity for enter- 
prise and prosperous “customers.” Trade, 
monetary and allied relations in interna- 
tional industry are appraised in the back- 
ground of many years experience as a con- 
sular, Geneva conference, B.I.S. represen- 
tative for Czechoslovakia, economics teacher 
and editor, banker and managing director 
of the largest chemical works of Central 
Europe. 
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To the Bank 
Portfolio Officer 


THE management of the Govern- 
ment securities portfolio is a major 
problem in banking operation today. 
2 ihe complete facilities and excep- 
tional service of our 


U. S. Government 
Bond Department 


have been of value to officers of many 
banks throughout the country in the 
review of holdings, the selection of in- 
vestments, and in market transactions. 
We shall be pleased to have you 
consult with us regarding your U. S. 
Government portfolio problems. 
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OUR COUNTRY AND OUR TRUSTEES 


Role as Defenders of American Way of Life 
—1944 Mid-Winter Trust Conference Proceedings— 


ARKING a quarter-century which 

has seen professional trusteeship 
grow from a restricted service mainly 
for the wealthy by a handful of hardy 
pioneers, to a democratic and well-devel- 
oped business serving hundreds of thou- 
sands of families, businesses and employ- 
ees, the Trust Division of the American 
Bankers Association held its 25th annual 
conference at the Waldorf-Astoria in 
New York, February 8-10th. Other years 
have recorded some excellent discussions 
of techniques of operation, of legal re- 
quirements or liabilities, of internal 
problems. These have helped establish 
a procedural foundation, with admixtures 
of commendatory remarks or generali- 
ties that pleased the ear but left no last- 
ing marks of distinction. 

By contrast, which has been accumulat- 
ing of late, this conference reached out- 
side the granite walls to fix attention on 
the relation of trust services to the cur- 
rent and future needs of little as well as 
big estate owners, business entrepreneurs 
and employees, beneficiaries and citizens 
generally. Just as Elmo Roper’s survey 
reported the average man of means as 
recognizing that his destiny was closely 
tied to the national welfare, so did trust- 
men, on the platform and in “cloak- 
room” comments, evidence their primary 
interest in a strong and enterprising na- 
tional economy, for peace as for war. 
There are still a few smug “isolation- 
ists” but they were not visible at the 


‘cern with self-enrichment. 


conference where the prevailing senti- 
ment seemed to be something like this: 


“We on the home front have a very 
definite assignment to keep or put our 
affairs in such order that both govern- 
ment and industry, as well as trustees, 
may warrant the faith placed in them 
by soldier or civilian that they will meet 
their obligations. As we are all in the 
same boat, it behooves us to consider the 
rights of others, be as aggressive in the 
defense of those mutual aims as in de- 
fending our own beliefs, so that we may 
each pull our oar in better unison and 
make progress toward the kind of. peace 
our men in service are fighting for— 
personal security through construction, 
not destruction; through just earnings 
for labor and for savings, not through 
political charity or favoritism. 


NYONE who has attended conferences 

of many trades and professions, 
read reports of committees or meetings 
of the associations that make up Amer- 
ica’s industrial and economic life, can- 
not fail to be impressed with the free- 
dom of a trustmen’s conference from 
mercenary interests, from primary con- 
Fair reward, 
modest profit they are demanding, for 
the recognition has become vocal that 
trusteeship cannot be run as an eleemosy- 
nary adjunct to banking or as a charit- 
able profession, but as a Business con- 
ducted on professional lines. This as- 
pect, especially as it relates to intramural 
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affairs, was admirably developed by 
Percy Madeira, Jr., in an address which 
should be provided by every trust officer 
to his president and directors. 


Keenly aware of their obligations to 
the families of thousands of men in the 
fighting forces, as well as to others who 
have appointed them guardians of their 
life-savings, trustmen discussed means 
of cooperating with informed attorneys, 
accountants and life underwriters, 
through estate analysis and reorganiza- 
tion, as outlined in the panel discussion 
on this topic and in the four-star address 
of Professor Powell of Columbia. The 
broader role of aid to the security of 
corporation employees and the stability 
of business enterprise, through use of 
well-conceived employee-benefit plans, 
was expertly summarized by the panel 
devoted to discussion of that service. 
Both at the panel and in after-hour chats, 
the advantages of profit-sharing trusts 
were analyzed in comparison with the 
features of exclusive and less flexible in- 
surance plans, with emphasis on the 
long-range objectives and economic 
soundness of the varied needs and means 
of attainment. 


The breadth of interest in public af- 
fairs and the grasp of the relation of 
trust business to economic developments 
was more marked than ever, and com- 
mercial bankers, industrialists and econ- 
omists would have been hard pressed to 
give a better accounting of the impor- 
tance of private enterprise to national 
stability. It was significant that special 
operating or legislative problems were 
delegated to committees and their re- 
ports made directly to the entire conven- 
tion. This innovation, made under the 
administration of Trust Division Presi- 
dent Henry Theis of New York, provided 
a most practical and democratic method 
of covering current developments in the 
business. 


Instead of following the example of the 
minister who upbraided his dwindling 
congregation for the sins of those who 
weren’t there, the conference was gener- 
ally marked by well-thought out and 
constructive recommendations. Citations 
of the dangers of the trend toward col- 
lectivism or confiscation either by infla- 
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tion or taxation were crystalized by com- 
mittee reports and by such courageous 
suggestions as those made by Tax Com- 
missioner Rollin Browne. 


HERE was a very timely address on 

the “prudent man” rule, as it has 
operated so well through wars, depres- 
sions and good times for generations. 
Running through some of the scheduled 
and many of the informal remarks, was 
a thread of increasing interest in the 
role of a trustee in administering or 
managing—not just liquidating—busi- 
ness interests, which many feel to be one 
of the most important types of assets in 
tomorrow’s estates. 

Besides the scheduled Committee re- 
ports, the Executive Committee and oth- 
ers such as the Committee on Relations 
with Life Underwriters and that on 
Trust Education, gave further attention 
to advancing the study and use of flexi- 
ble pension and profit-sharing plans, 
strengthening of programs—based on es- 
tate analysis cooperation—of life insur- 
ance and trust councils, and a revision 
of the trust textbooks and pamphlets, 
while relations with the bar were also 
discussed in view of opportunities as well 
as problems on that front. 

A new high (1300) in attendance at 
the luncheon given by the N. Y. Clearing 
House was made, with a registration that 
topped 1260, with representatives from 
36 states, the District of Columbia and 
nine prominent trust executives from 
Canada, with a number of former asso- 
ciates now in uniform, including our 
Louisiana friend, Lt. Col. “Jack” O’Brien 
who has just returned, awaiting reas- 
signment, from Air Corps Intelligence 
work in the South Pacific. It is good to 
see these neighbors and friends; it 
augurs well for the future unity of inter- 
est and attractiveness of the “profession 
of trust business” which is on the thresh- 
old of a greater usefulness than ever 
as we democratize our services and take 
rightful places as leaders of national as 
well as local economic policy. 


Reprints of conference addresses 
may be obtained from Trusts and 


Minimum quantity: fifty 
Please order promptly. 


Estates. 
copies. 
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RELATIONS OF UNDERWRITERS, ATTORNEYS 
AND TRUSTMEN 


HE recent action of the National 

Association of Life Underwriters in 
recommending that its Committees on 
Cooperation with Trust Officers and At- 
torneys be combined raises a question of 
syllogistic reasoning. No doubt there is 
a sphere of common interest between un- 
derwriters and trust institutions, and a 
realm of mutual concern between insur- 
ance men and the Bar. Taking this as 
the major premise and reaching the con- 
clusion that the efforts should be unified 
assumes the minor premise that the fields 
of mutual interest are identical, which 
may not be completely true. 


The principal point of contact between 
underwriter and trust officer arises in 
the spheres of co-ordinating life insur- 
ance in trusts, many times with other 
property, and in proper employment of 
settlement options. The better represen- 
tatives of both groups recognize that 
there is no real competition between the 
two; that various forms of disposition 
have their proper roles in appropriate 
situations. There still remains, however, 
a rather large segment in both groups 
which shortsightedly views its own ser- 
vice as the only solution for the cus- 
tomer’s needs. There is still much work 
to be done along lines of further joint 
education, in reconciling differences and 
broadening the sound basis for coopera- 
tion which has been already created. 


The major aspect of relations with at- 
torneys involves, on the one hand, the 
question of unauthorized practice of the 
law, and, on the other, the lack of ade- 
quate knowledge on the part of many 
lawyers as to the function of life insur- 
ance in estate planning. Thus, an en- 
tirely different approach is needed by a 
committee which would have the respons- 
ibility of handling these relations. 


Another factor to be taken into con- 
sideration is that the two groups of “co- 
operatees”—trust-officers and attorneys 
—have in themselves elements of conflict- 
ing interests. Fortunately, these have 
been minimized in recent years. But this 
possibility must be recognized by insur- 


ance men in dealing with the respective 
groups. 

The separate committees of the 
N.A.L.U. have made much progress to- 
ward their goals and it would seem that 
enough remains to be accomplished in 
each direction to warrant the undivided 
attention of a committee. 


Country Bank Commission 


ITH typical insight and judgment 

as to appropriate spheres of action 
needed in meeting fast-changing banking 
problems and opportunities, A.B.A. presi- 
dent Wiggins inaugurated the Commis- 
sion on Country Bank Operations, under 
chairmanship of K. J. McDonald, presi- 
dent of Iowa Trust & Savings Bank of 
Estherville. The initial Newsletter of 
the commission describes its application 
to operating affairs, and as a clearing 
house for information on management 
and business methods. 


No mention of trust activities was in- 
cluded, but it would seem natural to ex- 
pect some questions on this line to arise, 
especially as the non-urban banks reap- 
praise their facilities, earnings and fields 
for such service. It is to be hoped that 
careful attention will be given to poli- 
cies as to continuance or entry into the 
trust field, with special consideration of 
the difficulties, in some cases, of accept- 
ing the continuing liability that attaches 
to trust fund investment, as compared 
with executorships, the special knowledge 
necessary to perform under corporate in- 
dentures, and the question of establish- 
ing “correspondent” trust facilities with 
urban trust institutions. 

The role of trusteeship in the smaller 
bank or the small community will vary— 
even with the definition of “small’—but 
appraisal of the market for estate man- 
agement, as from local probate and tax 
records, and of costs, would be of basic 
value to many of the 12,000 “country 
banks,” and give them a solid basis for 
determining their proper place in the 
fiduciary field. 
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TRUSTEES FOR ECONOMIC RIGHTS 


HENRY A. THEIS 
President. Trust Division, A. B. A. and Vice President, Guaranty Trust Company of New York 


? 


7. business, by its very nature, 
projects itself into the future, and 
consequently, much of our program will 
be keyed to forward thinking and for- 
ward planning, for our business and for 
the people we serve. While trust prop- 
erty reposes in the possession of trustees 
only temporarily, we are charged with 
the responsibility of endeavoring to con- 
serve this property while it remains in 
our care. It behooves us, therefore, to 
be on the alert in trying to observe 
trends, to guide them, and appraise the 
influence they will have on the property 
in our charge. 


Guardians of Change 


We are told that we are in the midst 
of a great social and economic change 


that is spreading all over the world. If 
this change is evolutionary, let us not 
make the mistake and assume that evolu- 


tion necessarily implies progress. Cer- 
tainly the record of the past doesn’t jus- 
tify that sort of fatalistic optimism. We 
must analyze the change, adopt those 
parts which we think good, and oppose 
those we think bad. Many of our cus- 
tomers are widows, orphans, minors, and 
incompetents, a group not readily quali- 
fied to speak for itself; as their trustees 
we have a duty to see that their interests 
are protected. Whatever 
form the social economy 
may take, we believe there 
will be a real place in it for 
the trust business. 

The term “New Deal” 
has been discarded by its 
sponsors. It is proper 
therefore to begin to ap- 
praise its successes and its 
failures. In its broadest 
sense we may assume that 
New Dealism stands for 


From remarks opening 25th 
Mid-Winter Trust Conference. 


HENRY A. THEIS 


planned economy, as against a laissez- 
faire economy. The ills of a laissez-faire 
economy are peaks and valleys, which in 
the past have tended in natural ways to 
cure themselves. The ills of a planned 
economy are dislocations which perhaps 
can never be cured. An attempt to cure 
one is likely to create a dozen others. 

Many of the social objectives sought 
by the New Deal are beneficial in pur- 
pose, but it is too early yet to appraise 
the ultimate consequences of the cures 
applied. Frequently, on the theory that 
the end justifies the means, there has 
been abuse of power. 


Danger of Evolving Backward 


Take the insurance of bank deposits. 
In the brief period that this has been in 
effect it has worked well, but that is no 
assurance that the plan has met the test 
of time. Neither the banking system 
nor the public should be lulled to sleep 
by the experience of the few years in 
which deposit insurance has been in ef- 
fect. 

Then take the Securities and Exchange 
Commission. Jerome Frank, when a 
member of the Commission, said that its 
powers of prosecution are a _ potential 
“menace” to citizens. He added that 
abuse of such powers could be avoided 
solely by proper behavior 
on the part of those in 
charge of the S.E.C.; that 
a government of laws is es- 
sential, but that govern- 
ment “is always at any mo- 
ment administered by men, 
and to the extent that those 
men are weak, lazy, ignor- 
ant, careless or corrupt, 
the government becomes a 
danger to the citizens;” 
and that the way effective- 
ly to prevent the abuse of 
power is to see that those 
entrusted with such power 
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are decent and intelligent human beings, 
with a thorough sense of their responsi- 
bilities. Because the members so far 
appointed have been well-meaning and 
sincere, is the public forgetting Mr. 
Frank’s warning, or is it going to be 
alert at the time it should be? 


Take the group of measures dealing 
with welfare and social security. Over 
a long period of years, as a result of the 
operation of these measures, will man’s 
energies be released for creative effort 
or will man become so wholly dependent 
that he will be incapable of either initia- 
tive or responsibility? 

We cannot ignore the results that will 
follow from the operation of these meas- 
ures. We must continuously observe 
them to guard against evolving back- 
ward. Just because a change is under 
way we should not take it for granted 
automatically that it is for the better or 
will continue to be for the better, but 
should review and reappraise the trends 
continuously. 


Controls and Consequences 


How will the various kinds of property 
held in trust be affected by the success 
or failure of the efforts of the Adminis- 
tration to stabilize prices; by the re-con- 
version of our production facilities from 
war to peace; by our treatment of the 
question of currency for international 
trade; our creditor position in relation 
to exports and imports; our policy of 
taxation? 

Credit for the much greater price 
stability maintained during this war as 
compared with the last war must be given 
to general price controls. On every front, 
government agencies charged with the 
duty of maintaining price stability face 
conditions that raise questions as to 
whether they can continue to show the 
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considerable measure of success that has 
rewarded their efforts thus far. The 
threat of a break in price control is at- 
tributable largely to a loss of confidence 
in the honesty and sincerity of price con- 
trol administration. The revolt of Con- 
gress against the use of subsidies is an 
evidence of this lack of confidence. If 
control is to keep prices within bounds, 
those responsible for its administration 
must regain the confidence of agriculture, 
labor, and industry; otherwise the public 
will lose its restraint and burst through 
all efforts at control. Price rises during 
wartime are justified only when neces- 
sary to bring about maximum production. 


The Road to Stability 


It is encouraging, even in the midst of 
war, to find that business generally is 
giving consideration to the problem of, 
re-conversion from war to peace and post- 
war opportunities. The Goyernment 
also, in many departments, is making 
studies of post-war possibilities. We 
must not again make the mistake that 
was made at the bottom of the depression 
by deceiving people into believing that 
Utopia may be obtained by spending and 
wasting, by allowing people to believe 
that the world owes them a living, that 
the Government will work and plan for 
them, that they need do nothing for 
themselves. Such an attitude weakens 
bodies and breaks souls. 


We must never again preach that lazi- 
ness and profligacy are virtues—work 
and saving, sins. Instead we must bold- 
ly denounce such attitudes and proclaim 
self-reliance, energy, enterprise and 
thrift as the one sure road to individual 
and national prosperity. A _ spirit of 
pioneering and expansion must take the 
place of defeatism and the philosophy of 
a “matured” economy. 
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Common Stocks in 
Trust Portfolios 


To help protect trust funds from 
possible inflation and to offset 
declining bond yields, an increas- 
ing number of trust companies 
find it necessary to include 
common stocks in trust portfolios. 


Supervision of equity funds poses 
many problems different from 
those involved in handling bond 
investments. To assist Trust Offi- 
cers in the selection and super- 
vision of equity securities, this 
firm provides a complete Invest- 
ment Advisory Service, conducted 
as a separate department of our 
business. This service is available 
either on the basis of “invest- 
ment audits” of individual trust 
portfolios or as a supervisory 
service under which recommen- 
dations as to purchases and sales 
are initiated for consideration by 
Trust Officers. 


Details of our service will be fur- 
nished upon request. 
Address inquiries to: 
INVESTMENT ADVISORY DIVISION 


FRANCIS I. DUPONT & CO. 


MEMBERS NEW YORK STOCK EXCHANGE 
One Wall Street, New York 5, N. Y. 
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There is no serious disagreement as 
to the desirability of international trade, 
or as to the need for exchange stability, 
if such trade is to reach its greatest pos- 
sibilities. But internal stability is a pre- 
requisite and the greatest contribution 
we can make to world stability is to main- 
tain high production and employment 
here at home. 


No country can expect to have its cur- 
rency acceptable at a stable value in the 
world markets unless its fiscal affairs are 
under control, its price level reasonably 
stable, and its internal economy function- 
ing smoothly and productively. Our 
country can well afford, with other na- 
tions, to contribute toward rehabilitation 
of the world by the extension of long- 
term credit, to the greatest extent pos- 
sible through private lending. 


Gold, Trade and Protection 


To achieve internal stability and inter- 
national exchange stability, no method 
yet devised is so sound or so easily oper- 
ated, so far as we know, as the inter- 
national gold standard, with free mar- 
kets, free coinage and private ownership 
of gold, and currencies convertible into 
gold. Because of war dislocations it may 
be necessary for some nations to estab- 
lish the gold exchange standard and per- 
mit countries with inadequate gold re- 
serves to tie their currencies to those 
based on gold. 


It would appear that after this war 
the United States will be the only large 
creditor nation. As such, it has a special 
responsibility for international monetary 
and trade relations. To arrive at a sound 
attitude will be difficult. In our earlier 
history we were a great agricultural ex- 
porting nation, and a young industrial 
nation. The emphasis then was on pro- 
tecting the manufacturers. Now that 
agricultural products are raised more 
cheaply in other parts of the world, agri- 
culture, too, wants protection. 

The Nineteenth Century probably wit- 
nessed a harmony of trade and capital 
relationships never before obtained, be- 
cause of their natural flow. The future 
seems to present conflicts: we have pro- 
duction and capital, and liberal quanti- 
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ties of both should be exported. Yet out- 
side capital will probably come to this 
country, for speculation, for investment, 
and for safety. Again, in the solution 
of this problem, the greatest contribu- 
tion we can make is to maintain a high 
standard of living, production, and em- 
ployment here at home. 


Our Right and Our Responsibility 


The general assumption is that we will 
end up with a post-war debt of around 
three hundred billion dollars. To ser- 
vice such a debt will require a high na- 
tional income and therefore a high rate 
of production. This can be obtained only 
through encouraging private enterprise, 
or through some form of national social- 
ism and certainly the great bulk of the 
people we represent do not desire the lat- 
ter. 


Tax policy can move our economy in 
either direction. Our present tax policy, 
if maintained in the post-war period, 
threatens to lead to national socialism. 
To preserve private enterprise, the tax 
policy must be changed. Venture capital 
must be encouraged; people must be 
given an incentive to invest in productive 
enterprise, to work and to save. This 
can be brought about only by a drastic 
reduction in income tax rates on corpora- 
tions and individuals, and the reduction 
or elimination of the capital gains tax. 


And what treatment will be given to 
our large aviation industries, to our enor- 
mous plant capacity and our huge mer- 
chant marine? No one can foretell how 
property in trust will be influenced by 
the development in these fields, but just 
as certainly trustmen must keep them- 
selves as well informed as the means 


Ancillary 


Administration 


for Illinois 
Real Estate 


¢ No matter where the 
personalty under atrust 
may be located .. . if there 
is real estate in Illinois, you 
will find it a matter of good 
judgment to suggest Chi- 
cago Title and Trust 
Company as ancillary ad- 
ministrator. 


This company was 
the first to qualify under the 
General Trust Company 
Act of the State of Illinois 
and it has been continuously 
active in trust administra- 
tion since 1887. Our long 
years of experience in all 
types of fiduciary activity in 
this area, plus an unusual 
background in all real 
estate matters, qualify us to 
give you and your custom- 
ers full cooperation on both 
corporate and personal 
trust matters in Illinois. 
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available will permit. 


Studies show that trust institutions 
serve thousands of beneficiaries of small 
as well as large means, who cannot well 
speak for themselves, including many in 
the Services. As their trustees, articu- 
late and aggressive, we have both the 
right and responsibility to oppose un- 
sound legislation, and to support con- 
structive measures in the interests of 
our beneficiaries. 
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THE TRUST MAN OF TOMORROW 


A. L. M. WIGGINS 


President, American Bankers Association, and President, Bank of Hartsville, South Carolina 


AWS, court decisions, and regulations 
have multiplied in such vast propor- 
tions that they no doubt absorb much of 
the time of every trust officer. The in- 
tensive and continuing study calls for a 
broad familiarity with the changing so- 
cial scene, which must rest heavily on 
you as you serve your clients and attempt 
to justify their confidence. The indivi- 
dual may throw up his hands at the com- 
plexities of his estate problems; but the 
trust man must make decisions and most 
of the time he has to be right. 


Those who assume the custodianship of 
property are keenly aware that the wid- 
ening horizons of the modern world ex- 
tend far beyond technical knowledge and 
the rules of the book. We sense our- 
selves in the midst of a social, political, 
and economic upheaval whose changing 
tides are beating against the foundations 
of society. 


Growth of Centralized Control 


ITHIN recent years in this coun- 
try, we have witnessed the general 
acceptance of the thesis that central gov- 
ernment should assume the over-all re- 
sponsibility for the well-being of the in- 
dividual. The impact of such philosophy 
has already deeply affected all who have 
been accustomed to make 
provision for their future 
and for their dependents. 
Over a number of years, an 
organized effort was made 
to persuade our people that 
saving no longer played an 
important role in_ their 
economy. Then came the 
war and the necessity for 
saving. But straightway 
there arose the advocates 
of confiscation, who pro- 
posed to appropriate accu- 


From address before Mid-Win- 
ter Trust Conference. 


A. L. M. WIGGINS 


mulated wealth and to make the trans- 
mission of property increasingly difficult. 


The philosophy of the redistribution 
of wealth has already been incorporated 
into the laws of the land so that large 
estates are virtually wiped out in one or 
two generations through income and in- 
heritance taxes. Trust men should be 
prepared to evaluate the social effect of 
taxes perhaps more fully than any other 
group in society. They are not only the 
trustees of the property they administer 
but of the system under which wealth 
was created and conserved. It may be 
your lot not only to understand but to 
withstand the forces which are now lay- 
ing siege to the institution of private 
property. 


Throughout our national life the own- 
ership, transfer, and distribution of 
property has been considered the pro- 
vince of state government; so also has 
the right to tax property, income, and 
inheritance, and to determine the con- 
ditions under which fiduciary powers may 
be acquired. Today the property rights 
of the individual are more definitely cir- 
cumscribed by central government than 
by the states, and the process continues 
unabated. Today the central government 
acquires the larger portion of the income 

of the individual and takes 
the larger share of the es- 
tate of the decedent. Prop- 
erty rights are increasing- 
ly subjected to the will of 
such federal agencies as 
the Interstate Commerce 
Commission, the Securities 
Exchange Commission, the 
Federal Trade and Com- 
munications Commissions. 


Strange Yardsticks 


HIS invasion of proper- 
ty rights through taxa- 
tion and regulation em- 
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ploys new and hitherto untried yard- 
sticks for its objectives. The power to 
tax incomes and estates on the basis of 
size and to control the operations of 
business enterprise seeks its justification 
in such a term as “social welfare.” We 
will do well to remember that it is pos- 
sible to kill a man with kindness, to break 
his morale with subsidies, and to destroy 
his initiative by excesses of direction. 
Central government now manipulates 
money and credit not merely to serve the 
financial needs of the nation but to fix 
interest rates and to prescribe the free- 
dom of private capital. In its effort to 
check inflation and deflation it attempts 
to speed up or slow down business activ- 
ity without regard to the essential free- 
doms under which productive enterprise 
must function. The necessities of war 
have furthered this movement toward a 
single all-powerful central authority. The 
emergencies of reconversion and adjust- 
ment to peacetime could fix the pattern 
for years to come. 
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You accepted the responsibility of 
managing properties not only under the 
laws and regulations which prevailed 
when the trusts were formed, but under 
the uncertain and unknown legislation 
that the morrow may bring. You are the 
custodians of property under instru- 
ments written under one set of condi- 
tions and must be administered under 
others which are in few respects com- 
parable. 

The trust man of tomorrow perforce 
will have to be intimately in touch with 
international affairs: the problems of 
trade, foreign exchange, currency stab- 
ilization, conventions on prices, wages, 
and debts. The patterns of international 
cooperation will profoundly affect the 
standards of living of the American peo- 
ple and the productive values of Ameri- 
can enterprise. 

Throughout the world social theories 
are being advanced which no longer 
recognize the justice of the equation be- 
tween income and effort. Property 
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rights are no longer a measure of the 
willingness of men to work, to perfect 
their skills, and to save through sacri- 
fice. Property is now held to be immoral 
or anti-social when it accumulates in 
large amounts in the hands of an indivi- 
dual. His right to produce it, to con- 
serve it, to enjoy it, and to pass it on to 
his heirs is circumscribed by the doc- 
trine that property exists for the benefit 
of society as a whole. By the constant 
process of leveling income ability is pen- 
alized and accumulation is discouraged. 

In the field of law you are beset by the 
changing yardsticks whereby the courts 
interpret the statutes. Here, long estab- 
lished precedents are being overturned. 
How difficult it must be for a trust man 
to determine his legal course. How often 
he must find himself embarrassed if not 
actually liable as a result of the shifting 
winds of court decisions. 


Fourth Branch of Government 


LTOGETHER too little attention has 
been given to the establishment and 


THE 
NEw YORK [TRUST 
COMPANY 


Capital Funds . $45,000,000 


I0O0 BROADWAY 


MADISON AVENUE 
AND 40TH STREET 


TEN ROCKEFELLER 
PLAZA 


* 


BUY 
WAR 
whinin BONDS 


Member of the Federal Deposit Insurance Corporation 


TRUSTS and ESTATES—February 1944 


growth of the so-called fourth branch of 
government. This is wholly outside the 
pale of the checks and balances provided 
in the constitution. This branch consists 
of commissions and agencies which make 
rules and regulations, carrying the same 
authority as the law itself, to accomplish 
the objectives of the general laws which 
gave them being. They not only make 
the rules, but interpret and enforce them. 
There is a concentration of legislative, 
executive, and judicial power in a single 
body, against which there is little or no 
right of appeal except to the Congress 
itself. Citizens must look to the Federal 
Register to discover the new laws under 
which they must operate. No procedure 
in modern government has greater po- 
tentialities for destroying the democra- 
tic process than this centralization of 
authority. 


Certain of these trends represent what 
a majority of the people want or thought 
they wanted at a given time. Many of 
them were experiments. Is it not our 
duty as citizens to continually evaluate 
them and appraise the good and the bad? 
As bankers, and trust men in particular, 
we enjoy the confidence of our clients. 
Inherent in our business is the obliga- 
tion of an intelligent leadership. 


I have complete confidence in the ver- 
dict of informed public opinion. Through- 
out the history of America, there is 
abundant proof that when great decisions 
had to be made the common sense, the 
spirit of fair play, and the objective of 
general welfare have determined our 
course. What greater task can leader- 
ship have than that of seeing that the 
public is fully informed and understands 
the consequences of its decisions. If we 
fail to preserve democracy and its insti- 
tutions, it will be primarily a failure to 
understand the truth, and to make the 
truth understood. 

There is a cause that transcends bank- 
ing and trusteeship or any private inter- 
est, the cause of democracy. Unless we 
preserve it, all else will fail. Only the 
vigor and courage of a virtuous and zeal- 
ous leadership can guide this nation 
through the crisis that lies between us 
and a future worthy of the American 
ideal. 
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TRENDS IN ESTATE PLANNING 


HENRY S. KOSTER 
Financial Analyst & Consultant, New York City 


INCOME OF DECEDENT RECEIVED 
AFTER DEATH 


NCOME received after the death of a 

taxpayer, having been “earned” or had 
its origin during his lifetime, if it did 
not constitute taxable income to him 
prior to his death, is subject to estate 
tax in his estate and to income tax, pay- 
able by the estate or beneficiary acquir- 
ing the right to receive the income. Such 
forms of income include renewal com- 
missions of an insurance agent and 
broker, professional fees received by at- 
torneys, engineers, etc., income from 
royalty agreements, and accumulated in- 
terest on such investments as Series E 
and F War Bonds. 


Let us take the case of a decedent who 
had entered into an agreement where- 
under he was to receive a commission 
during the entire period of the agree- 
ment even though he died prior to its 
expiration, these payments to be $10,000 
a year for ten years following his death. 
For estate tax purposes the valuation of 
these future payments is fixed on a “pres- 
ent value” basis as of the date of death. 
The $100,000 to be received over the ten 
years is reduced by such factors as in- 
terest discount and uncertainty of pay- 
ment, as well as items of expense at- 
tributable to such income. After this 
has been done (and accepted by the Tax 
Bureau) the next step is to determine 
the amount of estate tax attributable to 
this asset when added on top of the bal- 
ance of the taxable estate. We will as- 
sume the applicable estate tax to be $25,- 
000. 


As to the income tax, Section 126 (a) 
(1) of the Internal Revenue Code pro- 
vides that-the payments are taxed in the 
year of receipt to the estate of the dece- 
dent “if the right to receive the amount 
is acquired by the decedent’s estate,” to 
the person who acquires the right to re- 
ceive these payments by “bequest, devise. 
or inheritance if the amount is received 
after a distribution by the decedent’s es- 


tate of such right,” or to the person who 
“by reason of the death of the decedent, 
acquires the right to receive the amount, 
if the right to receive the amount is not 
acquired by the decedent’s estate.” 

Therefore, if a widow acquires the 
right to receive these payments as a be- 
quest from the decedent, the $10,000 pay- 
ments would be taxable to her on top of 
all her other taxable income. If the right 
to receive is acquired by the estate or by 
a trust under the will of the decedent to 
be held as principal of the trust, such 
payments would be taxed as income to 
the estate or trust and not to the bene- 
ficiaries of the estate or trust. 

In determining the basis on which each 
payment as received is taxed as income 
to the recipient, certain deductions are 
allowed. In our case, one tenth of the 
$25,000 estate tax attributable to this 
asset would be allowed, in each of the 
ten years, as a deduction, leaving $7,500 
as the amount subject to income tax. 
There are also allowed as deductions such 
other items as expenses, interest and tax- 
es connected with the income. 

A caution should be added with respect 
to any subsequent gift or sale of the 
“right to receive” by the estate or other 
person originally acquiring such right. 
The subsequent transfer would cause the 
fair market value of the uncollected por- 
tion of the income as of the date of 
transfer to be taxable income to the 
transferor in that year. 


Considerable economies may be effect- 
ed through the proper financial planning 
of situations falling into these types of 
income agreements, but competent legal 
advice is necessary with respect to the 
complicated provisions of the governing 
law and regulations. 

*% *% * * 


SINGLE PREMIUM LIFE INSURANCE 
POLICY AS AN INVESTMENT 


HE proper employment of idle capi- 
tal funds, without destruction of in- 
come values through current taxation, is 





130 


a problem giving serious concern to many 
individual and corporate investors. If a 
bond is purchased on a 4% yield basis by 
an investor whose top income tax bracket 
is 75%, the net yield on the bond, after 
taxation, is only 1% and the investor 
takes 100% of the investment risk. In- 
vestors, seeking outlets for capital funds 
whereon the income is not destroyed by 
current taxation, have found the paid up 
(single premium) life insurance policy 
to occupy a preferred position. 


This investment deals with capital and 
interest dollars, the payment of which is 
fully guaranteed for the lifetime of the 
contract by the issuing company. There 
is no fluctuation in the market price and 
no forced maturity date during the life- 
time of the insured to raise a reinvest- 
ment problem as when a corporation’s 
bond matures. The following tables il- 
lustrate the investment position of $10,- 
000 invested in a single premium life in- 
surance policy at age 46 in one of the 
leading companies. 
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(A) The policy contains two capital 
accounts— 
Immediate cash value re- 
serve (current capital) _.$ 9,132 
Insurance at risk (estate 
capital) 8,288 


Face amount of policy __ $17,420 

(B) The $10,000 single premium is 

immediately allocated as follows: 
Amount credited to cash val- 

ue reserve : _$ 9,132 
Installation charge, applied 

to cost of insurance at 

risk NRE 868 

Under this contract, the insurance 
company guarantees to earn and credit to 
the insured 3% interest per annum on the 
full reserve account as of the beginning 
of each year. In addition, the company 
will also pay to the insured an annual 
“dividend” representing excess income 
earned from its investments, savings 
through favorable mortality experience, 
and economies in operations. Following 
are some of the attractive results at- 
tained by this form of investment: 

1. The full initial reserve of the policy 
($9,132) as of the date of purchase earns 
guaranteed interest at the rate of 3% per 
annum. Of the $274 earned the first 
year, $176 is added to the cash value re- 
serve at the end of the year (available 
to the insured), equal to about a 2% 
yield on the $9,132 invested, and the re- 
maining $98, which is equal to the other 
1% on the $9,132 so invested, is charged 
to the cost of the $8,288 of insurance at 
risk for the year. This process is re- 
peated each year, with the cash value re- 
serve increasing, and the insurance at 
risk decreasing. The full 3% earnings 
on this investment are exempt from cur- 
rent income tax to the insured. (He 
would be confronted with an income tax 
on these earnings only if he surrendered 
the policy after the cash value exceeds 
the amount of his single premium, but 
as pointed out below there should be lit- 
tle or no likelihood of surrendering the 
policy.) 

2. If the insured dies during the first 
year of investment, he will have invested 
a total of $966 ($868 of his initial pre- 
mium plus $98 of his first year’s interest 
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earnings on his reserve account) in 
$8,288 of insurance at risk. This would 
give his estate a capital appreciation of 
$7,322 free of income tax. Of course, 
the longer the insured lives, the lower 
will be the amount of his capital appre- 
ciation, but all cost except his original 
$868 would be paid for out-of the interest 
earnings on his reserve account. And 
the full reserve account plus 2% com- 
pound interest would be paid to his es- 
tate or beneficiary free of income tax. 


3. The amount of “dividends” referred 
to above would increase the net return 
on the amount invested. For instance, 
in this policy, based on the current divi- 
dend scale of the company, there would 
be a dividend of $60 payable to the in- 
sured at the end of the first year. This 
could be applied by the insured either to 
increase his cash return from the invest- 
ment or to reduce the cost of the insur- 
ance at risk. The dividend is not subject 
to current income tax. 


4. After five years, the combined cash 
value reserve plus estimated dividends 
received would amount to $10,157, ex- 
ceeding the amount originally invested. 
Thus the insured would get back the full 
amount of his investment and would have 
had an approximate average of $8,000 of 
insurance at risk for five years without 
out-of-pocket cost since it would have 
been paid for entirely out of non-taxable 
interest earnings on the reserve account. 


5. The policy gives to the insured an 
immediate irrevocable option on future 
annuities at rates in force at the time 
the policy was purchased. This is impor- 
tant where the insured desires to have 
the proceeds paid out in the form of life 
insurance to himself or wife instead of 
withdrawing such proceeds in a single 
sum. 


6. This type of investment is also 
available to corporations through insur- 
ance on the lives of key executives. The 
same advantages accrue to the corpora- 
tion plus the additional advantage of an 
investment vehicle for the proper reten- 
tion of a portion of current earnings in- 
stead of paying them out as dividends to 
stockholders in high individual income 
tax brackets. 
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7. If a policy of the foregoing type is 
surrendered in its early years by the 
policyholder, some companies reduce the 
current reserve value of the policy by a 
surrender charge. However, this charge 
is nominal and there is little likelihood 
that the investor would surrender his 
policy. The cash value reserve of the 
policy constitutes highly desirable col- 
lateral for loan purposes in the event of 
any temporary need for funds on the 
part of the investor. This would not 
disturb the continued operation of the 
favorable investment attributes of the 
policy. 


8. During these days of high inheri- 
tance and estate taxes, it is essential 
that the estate of a decedent be supplied 
with readily available cash for purposes 
of liquidating obligations without sub- 
jecting other investments to forced liqui- 
dation in unfavorable markets. In our 
illustration, the full face amount of the 
policy ($17,420) is guaranteed in cash 
to the estate. 
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NEWLY ELEVATED TRUST INSTITUTION EXECUTIVES 


I. W. HELLMAN, III LT. COL. ROBT. C. DOWNIE J. LUTHER CLEVELAND 
San Francisco Pittsburgh New York 


Oo. R. WEYRICH HENRY Y. OFFUTT PAUL B. TIMPSON 
Houston Louisville Houston 


J. H. McGEE W. BARTON CUMMINGS EUGENE W. STETSON 
Charleston, S. C. New York New York 
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ALABAMA 


Birmingham—J. Howard Burnum, as- 
sistant trust officer of the FIRST NATION- 
AL BANK has been appointed comptroller; 
Emmett Bates promoted from assistant 
auditor to assistant trust officer. 


CALIFORNIA 


Los Angeles—Samuel K. Rindge, a direc- 
tor of CITIZENS NATIONAL TRUST & 
SAVINGS BANK, has been elected chair- 
man of the board, succeeding the late 
George W. Walker. 


Pasadena—Dudley C. Monk, trust officer 
at the local branch of SECURITY-FIRST 
NATIONAL BANK OF LOS ANGELES, 
has been elected vice president. 


Sacramento—Theo. J. Labhard, assistant 
trust officer, CAPITAL NATIONAL 
BANK, has been named trust officer, suc- 
ceeding W. George Spilman. 


San Francisco—I. W. Hellman, president 
of the WELLS FARGO BANK & UNION 
TRUST CO. and as previously reported, 
serving as captain in the U. S. Army on 
leave from the bank, has taken up active 
duties as president, following his release 
from service. 


San Francisco—C. Nelson Hackett, trust 
officer, has also been elected vice president 
of the BANK OF CALIFORNIA. In addi- 
tion the following branch officers were ap- 
pointed: Portland, Ore., John L. Day, Jr., 
* trust officer; Seattle, Wash., Joseph C. 

lass, trust officer; Tacoma, Wash.; George 
H. Fisher, trust officer. 


CONNECTICUT 


Bridgeport—Harold W. Clauson has been 
appointed assistant trust officer of 
BRIDGEPORT-CITY TRUST CO. 


Hartford—Samuel H. Sniper, trust offi- 
cer of the HARTFORD-CONNECTICUT 
TRUST CO., since 1938, has been advanced 
to vice president. Samuel S. Rodman elect- 
ed trust officer. Before joining the bank 
in 1942, Mr. Rodman was vice president of 
Harris, Forbes & Co. and later with Stark- 
weather & Co. of New York. 


Hartford—At the PHOENIX STATE 
BANK & TRUST CO., Leon P. Broadhurst 
has been advanced from president to chair- 
man; Charles A. Lille from vice president 
to president; Thomas B. Cannon appointed 
assistant trust officer. 


PERSONNEL CHANGES IN TRUST INSTITUTIONS 





133 


New Britain—Donald W. Proudman, as- 
sistant trust officer of the NEW BRITAIN 
TRUST CO., promoted to trist officer; 
Mary T. Tierney elected assistant secretary. 


New Haven—G. Harold Welch, trust offi- 
cer for many years at the NEW HAVEN 
BANK, N.B.A., and secretary of the Con- 
necticut Bankers Associations, has also been 
elected vice president of the bank. Donald 
B. Myers and ©. Bronson Weed have been 
appointed assistant trust officers. 


New Haven—Frederick B. Harris has 
been elected assistant trust officer of the 
SECOND NATIONAL BANK. 


New Haven—W. A. Thomson has been 
elected assistant trust officer of the UNION 
& NEW HAVEN TRUST CO. 


Stamford—John L. Parry has been ad- 
vanced to executive vice president of the 
FIDELITY TITLE & TRUST CO., Fred 
Greenwood succeeding him as secretary and 
treasurer. 


DISTRICT OF COLUMBIA 


Washington—Ralph W. Howard, Jr., has 
been appointed assistant trust officer of 
RIGGS NATIONAL BANK. 

Washington—J. Wesley Clampitt, Jr., has 
been named trust officer at the UNION 
TRUST CO. George E. Fleming, the com- 
pany’s first secretary when organized in 
1899, has retired from active duty but will 
continue to serve on the Board of Direc- 
tors. and Trust Committee. 


FLORIDA 


Jacksonville—George Yocum, Jr., corpor- 
ate trust officer of the ATLANTIC NA- 
TIONAL BANK, was elected as assistant 
vice president. 

Jacksonville—J. Leroy Dart, vice presi- 
dent of the FLORIDA NATIONAL BANK, 
who started as a messenger in 1911, was 
elected president to succeed Edward Ball. 
Mr. Ball, who is trustee of the estate of the 
late Alfred I. duPont, continues as direc- 
tor. 

Miami Beach—Charles H. Aleock has 
been advanced to executive vice president 
and trust officer of the MIAMI BEACH 
FIRST NATIONAL BANK; John J. 
Hutchinson, vice president, also elected 
trust officer; Frank Smathers, Jr., pro- 
moted to assistant vice president and trust 
officer. 
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St. Petersburg—Robert W. Cohoe has 
been advanced to vice president and trust 
officer of the UNION TRUST COMPANY. 
Dean C. Houk has been added to the staff 
of the trust administrative officers. Mr. 
Cohoe is a graduate of the University of 
Florida Law School. Mr. Houk comes from 
the First National Bank of Chicago. 


West Palm Beach—G. E. Therry has 
been elevated from president to chairman 
of the board of the ATLANTIC NATION- 
AL BANK; J. Edward Johnson advanced 
from vice president to president; H. C. 
Smith from vice president and cashier to 
executive vice president, and A. B. Ritten- 
our, trust officer advanced to vice president 
and trust officer. 

GEORGIA 

Atlanta—Fay E. Mewborn, auditor of 
the FIRST 
NATION- 
AL BANK 
since 1939, has 
been promoted 
to trust officer. 
C. S. Conklin 
is the new 
auditor; Clyde 
Quickel ap- 
pointed assist- 
ant trust offi- 
cer. 


Columbus — 

Robert Strick- 

land has been 

elected chair- 

FAY E. MEWBORN man of the 

board of the FOURTH NATIONAL 

BANK; R. C. Dunlap, Jr., formerly vice 

president, elected president to succeed the 

late T. Stewart Fleming. Mr. Strickland 

is president of the Trust Company of 

Georgia, Atlanta, head of a group of which 
Fourth National is a member. 
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ILLINOIS 


Centralia—Harry Kohl, vice president of 
OLD NATIONAL BANK, has been named 
president succeeding F. F. Noleman, re- 
tired; T. G. Braden, cashier, also named 
executive vice president. 


Chicago—John L. Chapman and R. Em- 
mett Hanley have been advanced to trust 
officers of the CITY NATIONAL BANK & 
TRUST CO. 


Chicago—At the CONTINENTAL-ILLI- 

NOIS NATIONAL BANK & TRUST CO., 
Cecil Bronston, Charles E. Clippinger, 
Bruce H. DeSwarte, Clair W. Furlong and 
Frederick W. Hawley, Jr., have been pro- 
moted from trust officers to second vice 
presidents; Dudley Hall, Jr., J. H. Leslie, 
Stephen G. Morse, Carlye E. Wakefield and 
Harold L. Weis, assistant secretaries, elect- 
ed trust officers. Edward D. Benning- 
hoven, Robert 
F. Goddard 
and Fred C. 
Urlacher elect- 
ed assistant 
secretaries. 

Chicago — 
After 55 years 
of service in 
every capacity 
from messen- 
ger boy to 
chief execu- 
tive, Albert W. 
Harris has re- 
signed his post 


as chairman of 
the board of CHARLES J. ROUBIK 


HARRIS TRUST & SAVINGS BANK. The 
bank has appointed as vice _ president, 
Charles J. Roubik, who was secretary in 
the trust department. Merwin Q. Lytle, 
previously assistant vice president, has been 
nemed secretary. 





Complete facilities for handling your 


Banking and Fiduciary Business 


promptly and effectively. 


tke FIFTH THIRD [JNION TRUST <-. 


CINCINNATI, OHIO 


Member Federal Reserve System —- Member Federal Deposit Insurance Corporation 





CURRENT EVENTS 


Chicago—Paul E. Farrier, assistant trust 
officer of the FIRST NATIONAL BANK, 
has been promoted to assistant vice presi- 
dent; Charles E. Troughear named as- 
sistant trust officer and Harold H. Hawes 
and Elmer M. Rettig, assistant secretaries 
in the trust department. 


Chicago—Fred P. Heitman has been ad- 
vanced from vice president to president of 
the HEITMAN TRUST COMPANY, suc- 
ceeding the late Philip C. Lindgren. 


Chicago—Edward Contorer, trust officer 
of the LIBERTY NATIONAL BANK, has 
also been named vice president. 


Chicago—C. Earl Flack, a director of the 
UNION NATIONAL BANK, has been 
elected president to succeed James W. 
Bailey, who will remain as chairman. 


INDIANA 


Fort Wayne—Edward W. Young, former- 
ly trust officer of the LINCOLN NATION- 
AL BANK & TRUST CO., has been elected 
vice president, continuing in charge of the 
trust department. Earl G. Schwaim has 
been promoted to trust officer. 


Indianapolis—Russell L. White has been 
elected president of the INDIANA NA- 
TIONAL BANK, to succeed William G. Ir- 
win. 

Madison—Herbert L. Lyon, formerly 
trust officer, secretary and treasurer of the 
MADISON SAFE DEPOSIT & TRUST 
CO., has been elected president to succeed 
the late John W. Tevis. 


South Bend—C. F. Cunningham, former 
president of the National Discount Corp., 
has been elected president and director of 
the MERCHANTS NATIONAL BANK, 
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succeeding C. P. DuComb, retired; D. M. 
Coen, cashier, elected executive vice presi- 
dent, trust officer and still retaining the 
post of cashier; Ralph M. Roose, named as- 
sistant trust officer and assistant cashier; 
C. W. Coen retired as vice president and 
trust officer and P. G. Stahly as vice pres- 
ident. 
KANSAS 

McPherson—W. E. Lehmberg has been 
promoted from executive vice president and 
trust officer to president of the McPHER- 
SON & CITIZENS STATE BANK. 

Wichita—Frank L. Carson, for many 
years president of the FIRST NATIONAL 
BANK, has been advanced to chairman to 
succeed the late C. Q. Chandler. Charles J. 
Chandler promoted from vice president to 
president. 

Wichita—E. G. Princehouse ihas been 
promoted to trust officer of the FOURTH 
NATIONAL BANK. 


KENTUCKY 


Louisville—William L. Jones has been 
promoted to trust officer of the LOUIS- 
VILLE TRUST COMPANY. 

Louisville—Henry Y. Offutt, formerly 
vice president of the KENTUCKY TITLE 
TRUST CO., has been advanced to presi- 
dent and also president of the First Ken- 
tucky Co., an investment company, suc- 
ceeding in both posts Ralph C. Gifford, 
who is now chairman of the board of the 
FIRST NATIONAL BANK. 


MARYLAND 


Baltimore — J. Hambleton Ober, vice 
president and trust officer, has been elected 
a director of the BALTIMORE NATION- 
AL BANK. 
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Baltimore—Judge Eli Frank has been 
elected to the board of directors of the 
UNION TRUST CO.; and after retirement 
from the Supreme Bench of Baltimore City 
in February, will be actively identified with 
the development and operation of the trust 
department, as chairman of the trust com- 
mittee. Frederick P. Storm has been elect- 
ed assistant vice president, retaining the 
title of trust officer; Richard H. Thompson 
has been named assistant trust officer. 


MASSACHUSETTS 


Boston—Roy H. Booth has been advanced 
from assistant trust officer to assistant 
vice president of the NATIONAL SHAW- 
MUT BANK. 


Gardner—Howard D. Ferguson has been 
elected president of the GARDNER TRUST 
CO., succeeding Joseph P. Carney who was 
named chairman of the board. Mr. Fergu- 
son continues in charge of the trust depart- 
ment and also as secretary. 


Pittsfield—Paul K. Fodder has_ been 
named assistant trust officer of the AGRI- 
CULTURAL NATIONAL BANK. 
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MICHIGAN 


Detroit—Harry C. Schaefer has been pro- 
moted to vice president and trust officer of 
the NATIONAL BANK OF DETROIT; 
Wm. G. McClintock, assistant trust officer, 
made assistant comptroller. 


MINNESOTA 


Minneapolis—A. W. L. Wallgren has 
been promoted to trust officer of the FIRST 
NATIONAL 
BANK; Myron 
H. Powell has 
been elected 
assistant trust 
officer. 


Minneapolis 
— Gustav V. 
Fait and Sam- 
uel H. Rogers 
have been ad- 
vanced to vice 
presidents’ in 
the trust de- 
partment of 
the NORTH- 
WESTERN 
NATION- 
AL BANK; Goodrich Lowry and Sophus T. 
Persen named assistant trust officers. 


A. W. L. WALLGREN 


MISSOUR! 


Kansas City—Robert L. Greene has beer 
appointed assistant trust officer and as- 
sistant cashier of the CITY NATIONAL 
BANK & TRUST CO. He was formerly in 
the discount dept. 


St. Louis—Clifford H. Albers has been 
named assistant trust officer at the BOAT- 
MEN’S NATIONAL BANK. 


St. Louis—MERCANTILE-COMMERCE 
BANK & TRUST CO. announces the elec- 
tion of Eugene J. Mudd, for many years 
vice president of the bank, as executive 
vice president; Warren T. Chandler was 
promoted to vice president. 


NEW JERSEY 


Caldwell—Melvin H. Courter has been 
advanced to president of the CITIZENS 
NATIONAL BANK & TRUST CO., suc- 
ceeding James S. Throckmorton. Charles 
Fehon was made assistant trust officer. 


Camden—Grafton B. Day has been ad- 
vanced to assistant trust officer of the 
CAMDEN TRUST CO. 
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Newark—A. A. Johnson, trust officer of 
the FEDERAL TRUST CO., has also been 
elected a vice president. 

Newark—Leslie P. Douglas has been ad- 
vanced to trust officer of the NATIONAL 
NEWARK & ESSEX BANKING CO. 

Plainfield—A. H. Robottom, former vice 
president of the New Jersey Title & Guar- 
antee Co., has been elected a trust officer 
of the STATE TRUST CO. 


South Orange—Harry J. Ries, formerly 
trust officer, assistant secretary and man- 
ager of the mortgage department of the 
GARDEN CITY BANK & TRUST CO. 


NEW YORK 


Buffalo—MARINE TRUST COMPANY 
announces the following promotions: James 
T. Gunning, formerly trust officer, advanced 
to assistant vice president; Rudolph W. 
Grabau, from assistant secretary to trust 
officer; George J. Enser and R. Edward 
Kuhn appointed assistant secretaries. 


Garden City—Robert W. Rennie has been 
named secretary and trust officer of the 
GARDEN CITY BANK & TRUST CO., 
succeeding Frederick Hainfeld, Jr. 

New York—BRONX COUNTY TRUST 
CO. has announced that Fred Berry, pres- 
ident for many years, has been elected 
chairman of the board and Daniel J. Ma- 
honey, who has been first vice president, 
has been elevated to the presidency. 

New York—Harold J. Marshall, secre- 
tary of the New York State Bankers Assn. 
since 1939, has been elected assistant vice 
president of the BANKERS TRUST CoO. 
In addition Mr. Marshall has been active 
in the A.I.B. and A.B.A., and is a member 
of the executive committee of the State 
Secretaries Section as well as of the A.B.A. 
Research Council. G. H. Brewer, formerly 
a trust officer, has been named investment 
officer. 

New York—Percy H. Johnston, chairman 
of the CHEMICAL BANK & TRUST CO., 
has announced the appointment, as vice 
president, of W. Barton Cummings, former- 
ly personal trust officer. Mr. Cummings is 
a graduate of Amherst College and studied 
at the Sorbonne in Paris.. He has been 
connected with the Chemical Bank since 
1920, becoming a trust officer in 1935, 


supervising the personal trust dept. He 
is a director of the New York Federal 
Savings & Loan Assn., trustee of the Edwin 
Gould Foundation for Children, and Secre- 
tary of the Trust Companies Assn. of the 
State of New York. 


Other appointments 
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included promotion of William G. Laemmel 
to vice president and Raymond W. Moore 
and Irving White as assistant trust officers. 


New York—At the COLONIAL TRUST 
COMPANY, Emerson A. Smith has been 
named assistant trust officer. 


New York—J. Luther Cleveland, asso- 
ciated with the GUARANTY TRUST COM- 
PANY since 1923, serving as vice president 
for the past 16 years, has been elected pres- 
ident. Eugene W. Stetson, formerly pres- 
ident, has been elected chairman of the 
board, succeeding W. Palen Conway, who 
was elected vice chairman of the executive 
committee. 


New York—Robert A. Jones, recently of 
Hamilton, N. Y., returned to the Guaranty 
Trust Company this month after a brief 
interlude as a country lawyer. He has re- 
sumed his cuties as vice president of the 
personal trust department, where a host of 
friends in the legal as well as the trust 
field will welcome his return. An authority . 
and one of the best speakers of the country 
on trust law and administration, it is re- 
ported that he has forsaken Partridge and 
Train for O. Henry and the study of me- 
tropolitis. 
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New York — THE BANK OF NEW 
YORK has announced the appointment of 
Earl C. Randles as an assistant vice pres- 
ident. He was formerly vice president of 
the American National Bank of Indian- 
apolis. 

New York—John Horn, for many years in 
the trust department of Bankers Trust Co., 
has joined the staff of the trust department 
of J. P. MORGAN & CO., INC. 

Rochester—Wilson Hamilton has been ad- 
vanced from vice president to executive 
vice president of the CENTRAL TRUST 
co. 

Rochester—Fay E. Wright, Albert D. 
Stewart, Jr., Charles H. Goodenough and 
Ralph J. Oliver have been elected assistant 
trust officers of the ROCHESTER TRUST 
& SAFE DEPOSIT CoO. 

Rochester—At the UNION TRUST COM- 
PANY the following promotions have been 
made: S. F. Seuffert to trust officer; Gus- 
tave Michaels and Willard B. Frazer to 
assistant vice presidents. 


NEVADA 
Reno—James Tyrrell has been promoted 


to assistant trust officer of the FIRST NA- 
TIONAL BANK. 


NORTH CAROLINA 


Raleigh—T. Hunter Bell has been ap- 
pointed assistant trust officer of the local 
branch of the SECURITY NATIONAL 
BANK OF GREENSBORO. 


OHIO 


Cincinnati—Ralph J. Waldvogel, assistant 
superintendent of the transfer department, 
CENTRAL TRUST CO., has been also ap- 
pointed assistant trust officer. 

Cleveland—Lewis F. Laylin, counsel, and 
Russell H. Metzner, in charge of the trust 
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BANK AND TRUST COMPANY 


PHILADELPHIA 


Chestnut C/ 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


TRUSTS and ESTATES—February 1944 


investment division, CENTRAL NATION- 
AL BANK, have been appointed vice pres- 
idents. Paul A. Dunn and Bruce Whidden, 
of the estates trust department, named as- 
sistant trust officers. 

Cleveland—George Buffington has been 
advanced from vice president to executive 
vice president of the NATIONAL CITY 
BANK. Francis H. Beam, vice president, 
placed in charge of the banking dept. Mr. 
Buffington came to the bank as vice pres- 
ident in August, after long experience in in- 
vestment banking From 1941 until he 
joined the bank’s staff, he was assistant to 
the Secretary of the U. S. Treasury. 

Columbus—Hugh Th. Miller, vice pres- 
ident of IRWIN-UNION TRUST CO., has 
been elected president, succeeding the late 
William G. Irwin; G. L. Reeves, a director, 
named a vice president. 


PENNSYLVANIA 


Philadelphia—G. Wilbur, Jr., head of the 
income, estate and inheritance division, and 
T. Wesley Matthews, of the trust invest- 
ment division of the GIRARD TRUST CoO., 
have been advanced from trust officers to 
assistant vice presidents; other promotions 
include W. Taylor Vallier, William F. 
Blackman, Walter F. Baker and S. Hulme 
Brown, Jr., assistant trust officers; James 
C. Butt advanced to trust officer, and John 
P, Adams, personnel officer. 

Philadelphia — J. Wilson Steinmetz ele- 
vated from vice president to president of 
the NINTH BANK & TRUST CO. He 
succeeds Ira W. Barnes, elected chairman 
of the board. 

Philadelphia—Promotions of the PENN- 
SYLVANIA COMPANY FOR INSUR- 
ANCES ON LIVES & GRANTING AN- 
NUITIES are George Smith from regis- 
trar to corporate trust officer; Cholmley 
Fox, from assistant registrar to assistant 
corporate trust officer, and Henry J. Wylie, 
from assistant registrar to assistant cor- 
porate trust officer. 


Philadelphia—James D. Matthews and 
E. Lawrence Worstall have been elected 
vice presidents of PHILADELPHIA NA- 
TIONAL BANK. Charles P. Blinn, Jr., 
executive vice president, has retired from 
active service. 

Pittsburgh—Lieutenant-Colonel Robert C. 
Downie, district chief of the Pittsburgh 
Ordnance District, has been elected pres- 
ident of the PEOPLES-PITTSBURGH 
TRUST CO., succeeding Gwilym A. Price. 
Immediately after his electeion, Col. Downie 
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was given indefinite leave of absence to 
enable him to continue his military duties. 
J. O. Miller, who has served as acting 
president, will continue as vice president 
and chairman of the executive committee. 
Col. Downie has been with the bank since 
1938 and had been trust officer. 


Pittsburgh—THE UNION TRUST COM- 
PANY announces the following promotions: 
Leland C. Bar- 
ry to vice pres- 
ident; Florence 
a. metY te 
assistant vice 
president; Rob- 
ert M. Repp, 
Jr., from. as- 
sistant trust 
officer to as- 
sistant vice 
president, and 
Frank E. Stro- 
bach, E. Alex- 
ander Hill, 
Alan S. Christ- 
ner, Jerome P. 
Corcoran, and 
Richard G. 
Miller named trust officers. In addition, J. 
Farley Walton elected investment officer 
and Percy A. Brown, assistant treasurer. 





LELAND C. BARRY 


Reading—Sidney D. Kline, formerly vice 
president and trust officer of BERKS 
COUNTY TRUST COMPANY, has been 
elected president, succeeding J. T. Moore, 
retired because of ill health. 


RHODE ISLAND 


Providence—Frederic J. Hunt, Frederick 
B. Kimball and Preston F. Arnold, former 
trust officers of the RHODE ISLAND 
HOSPITAL TRUST CO., have been elected 
vice presidents; Harold H. Kelly, former 
assistant secretary, was named vice pres- 
ident; Ernest L. Anderson and Frederick 
E. Atkinson named trust officers, and Leon- 
ard E. Smith and C. Culver Towle as- 
sistant trust officers. 


SOUTH CAROLINA 


Charleston—J. H. McGee, trust officer 
of the SOUTH CAROLINA NATIONAL 
BANK, has also been elected vice president, 
being in charge of the trust departments in 
the branches as well as in Charleston; R. 
P. Edmunds, Jr., was elected assistant vice 
president and assistant trust officer. 






TENNESSEE 


Chattanooga—Philip A. Rubin, formerly 
connected with the personal loan depart- 
ment of the AMERICAN TRUST & 
BANKING CO., has been promoted to as- 
sistant trust officer. 


Chattanooga—Miss Mindel Damewood, 
formerly secretary to the vice president and 
trust officer of the trust department, HAM- 
ILTON NATIONAL BANK, has been pro- 
moted to secretary of the bank’s trust dept. 


Memphis—Robert N. Lloyd, Jr., has been 
promoted to trust officer of the UNION 
PLANTERS NATIONAL BANK & 
TRUST CO. 


Nashville, Tenn.—Alec B. Stevenson, vice 
president and trust officer of the AMER- 
ICAN NAIONAL BANK, has been elected 
a director. 


TEXAS 
Dallas—George N. Aldredge, vice pres- 
ident of the FIRST NATIONAL BANK,’ 
elected chairman of the executive commit- 
tee. 


El Paso—Sam D. Young is the newiy 
elected president of EL PASO NATIONAL 
BANK, succeeding C. M. Harvey, founder 
of the bank, who becomes chairman. Homer 
Jacobs, vice president and trust officer, was 
promoted to Mr. Young’s former post of 
executive vice president. 


Fort Worth—At the FORT WORTH 
NATIONAL BANK, J. A. Cozby has been 
promoted to vice president and F. O. Shel- 
ton, assistant trust officer, has also been 
elected vice president. 


Houston—At the Houston Land and Trust 
Company, President Paul B. Timpson was 
elected to the newly created office of chair- 
man of the board, and O. R. Weyrich, 
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former executive vice president, was elected 
to the presidency. Mr. Timpson has been 
associated with the institution, oldest trust 
company in Texas, since 1890, and served 
as president since 1915. Having occupied 
every official position in the bank leading 
to his new office of president, Mr. Weyrich 
has been associated with the bank since 
1905. 


Houston—B. Magruder 
resigned as as- 
sistant general 
Counsel for the 
Board of Gov- 
ernors of the 
Federal Re- 
serve System 
to accept the 
position of di- 
rector, vice 
president and 
trust officer of 
the NATION- 
AL BANK OF 
COMMERCE. 
C. W. Hamil- 
ton, formerly 
assistant trust 
officer, promoted to trust officer. 


Houston—John A. Wilkins, president of 
the STATE NAIONAL BANK, has been 
elected chairman of the board, and is suc- 
ceeded as president by his brother and 
co-founder H. M. Wilkins. 


Houston—Sam R. Lawder elected presi- 
dent and director of the SOUTH TEXAS 
COMMERCIAL NATIONAL BANK, suc- 
ceeding in that post E. F. Gossett, who was 
elevated to chairman. Mr. Lawder organ- 
ized and was first manager of the El Paso 
and Houston branches of the Federal Re- 
serve Bank of Dallas. 


Wingfield has 


B. MAGRUDER WINGFIELD 
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San Antonio—C. P. Holbrook, formerly 
trust officer and assistant cashier of the 
NATIONAL BANK OF COMMERCE, has 
been elected assistant vice president. 


VIRGINIA 


Richmond—Richard J. Jones has been 
named assistant trust officer of the BANK 
OF COMMERCE AND TRUSTS. 


WASHINGTON 


Seattle—C. F. Hummel has been elected 
assistant vice president and trust officer 
(Wenatchee branch) of the SEATTLE- 
FIRST NATIONAL BANK. 


CANADA 


Guelph, Ont.—H. L. Benallick, assistant 
manager of the GUELPH TRUST CO.. is 
now manager, succeeding J. M. Purcell. 


Montreal—Joseph Simard has been elect- 
ed president of the SUN TRUST CO., suc- 
ceeding the late Arthur Vallee, K. C. 


Winnipeg—Harry Ford has been elected 
president of the OSLER & NANTON 
TRUST CO. He is a director of Osler, 
Hammond & Nanton, Ltd., and a past pres- 
ident of the Winnipeg Stock Exchange and 
is a member of its board of governors. 
Edward A. Nanton was elected vice pres- 
ident. He has served with the Royal 
Canadian Air Force since the outbreak of 
the war and holds the rank of Squadron 
leader. 


0-——-—— 


Chicago, Ill—First Lt. Alan Eckhart, 
son of Harold Eckhart, vice president of 
HARRIS TRUST & SAVINGS BANK, re- 
cently returned to the United States for 
training in Florida prior to re-assignment. 
Lt. Eckhart, of the 303rd Bombardment 
Group, was cited in December for the 
D.F.C., having previously been awarded the 
Air Medal and three Oak Leaf clusters. The 
citation was for “extraordinary achieve- 
ment while serving as Pilot on 25 bombard- 
ment missions over occupied Continental 
Europe.” This mark of “great courage and 
skill and coolness,—as an inspiring exam- 
ple” will be familiar to those who know 
father or son. 


—$$$$$$$o—_—<—_—_——_ 


The American Institute of Banking has 
announced it will hold its 1944 Wartime 
Conference in St. Louis, June 6-8th; head- 
quarters to be the Hotel Statler. 
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Grutze Opens Financial Agency 


A. L. Grutze, widely-known in fiduciary 
and corporate finance circles, for over 
twenty, years trust executive of the Title 
& Trust Company of Portland, Ore., last 
month resigned his post as vice president 
and trust officer to establish a service for 
industrial, commercial and realty financing 
in the Wilecx Building in Portland. “Al,” 
as he is affectionately known to hundreds 
of bankers, attorneys, industrialists and 
other financial leaders of the Coast and 
throughout the country, has been a cour- 
ageous and far-sighted pioneer in the trust 
field since he 
entered it as 
trust officer at 
the Title & 
Trust in 1920. 
His dynamic 
and _ conscien- 
tious work in 
behalf of his 
profession and 
friends has 
built a fine 
record to which 
he will now 
have new op- 
portunities to 
add. 

A founder 
and several times president of the Trust 
Companies Assn. of Oregon, and recently 
member of the national committee on Re- 
lations with Life Underwriters of the Trust 
Division, American Bankers Assn., as well 
as the Division’s vice president for Oregon, 
Albert Grutze has taken leadership in pro- 
gressive trust legislation such as initiating 
the first state adoption of the Uniform Prin- 
cipal and Income Act. 

In his work as financial agent for the 
late William MacMaster, mortgage banker, 
for 15 years and his subsequent handling 
of corporate trusteeships and industrial and 
renal estate reorganization, Al Grutze has 
developed an exceptional background of 
constructive experience which will stand in 
good stead in his consultant and agency 
service in the Pacific Northwest, in which 
he contemplates great post-war development 
as the gateway to the Orient, and a new 
power-industry empire. 

0 


A. L. GRUTZE 


The First National Bank & Trust Com- 
pany of Tulsa, Okla., announces that Nor- 
mun M. Hulings has become associated with 
it as head of the trust department. 
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Van Vleck Heads Trust Association 


A. Nye Van Vleck, vice president of the 
Guaranty Trust Company of New York, 
has been elected president of the Corporate 
Fiduciaries Association of New York. 
James M. Trenary, vice president and 
secretary, United States Trust Company of 
New York, was 
chosen vice 
president 
of the group. 
Elected to the 
executive com- 
mittee were 
Boyd G. Curts, 
vice president, 
New York 
Trust Com- 
pany, Robert 
C. Effinger, 
vice president,. 
Irving Trust 
Company, 
and Longstreet 
Hinton, vice president, J. P. Morgan & Co., 
Inc. 


A. NYE VAN VLECK 


re) 


Indianapolis, Ind.—Indianapolis Life In- 
surance & Trust Council announces the 
following officers for 1944:—President, 
Cecil A. Berry, vice president and trust 
officer, Union Trust Co.; treasurer, Thomas 
M. Hendricks, assistant secretary, Security 
Trust Co.; J. Albert Smith, vice president, 
Fidelity Trust Co., was re-elected a member 
of the executive committee and Burke Nich- 
olas, assistant trust officer, Fletcher Trust 
Co. was chosen to the membership of the 
executive committee. 
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Jersey Council Elects 


At the annual meeting of the Life Insur- 
ance and Trust Council of North Jersey, 
held on January 20th, the following officers, 
all of Newark, were elected for the coming 
year: 

President—George E. Williams, trust offi- 

cer, National State Bank 

Vice President—Fred S. Fern, general 

agent, National Life Insurance Co. of 
Vermont 

2nd Vice President—Leo E. Leichter, as- 

sistant trust officer, Federal Trust Co. 

Secretary—Fred A. Ditmars, Massachu- 

setts Mutual Life Insurance Co. 

Treasurer—Barclay B. Baekey, assistant 

trust officer, National Newark & Essex 
Banking Co. 
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F. A. A. To Hold Four Meetings 


The Financial Advertisers Association 
will hold group meetings in four cities this 
month, following last year’s successful pat- 
tern. The dates and places are: Feb. 21st 
in New York, the 24th in Syracuse, the 25th 
in Detroit, and the 26th in Columbus, Ohio. 

The program is: 

“Financial Advertising in Wartime,” by 
Swayne P. Goodenough, vice president, Lin- 
coln-Alliance Bank & Trust Co., Rochester, 
BS. 

“Bank Cooperation with the War Effort,” 
by J. Lewell Lafferty, vice president, Fort 
Worth (Tex.) National Bank. 

“Our Greatest Asset—Our Employees,” 
by Dale Brown, asst. vice president, Nation- 
al City Bank of Cleveland. 


Bost Story of the (Conference 


HE second morning’s session got 

off to a remarkably attentive start, 
with the several hundred delegates 
occupying only the front edges of their 
chairs when the first speaker supple- 
mented his more formal notes with 
the story of the Nine Servicemen and 
the Wave. Apropos of the hotel ac- 
commodation shortage he told of the 
three soldiers who searched all even- 
ing for a room and finally wound up 
at the Astoria-Waldorf where they 
were told there was nothing available, 
except a small banquet room where 
they could have three cots set up. 
This suited them fine (it was snowing 
in the park), and they retired. 


Shortly after, three sailors came in 
with the same predicament, and the 
hotel clerk told them the only space in 
the house was in the banquet room 


with the three soldiers. Three more 
cots were set up for the sailors. The 
same thing took place when three mar- 
ines arrived a bit later. Not long 
after, a Wave asked the same clerk for 
a room and was told they were crowd- 
ed to the gunnels, mentioning that he 


had even had to put nine cots in the 
only available room for the soldiers, 
sailors and marines. “Well, couldn’t 
you put another cot in one corner?” 
she asked, “I’ve got to be on duty in 
just a few hours.” 


“T hesitated to suggest that,” re- 
plied the clerk, “but I guess it can be 
done.” And in went another cot. 


The next morning the three soldiers 
came down to breakfast early and all 
ordered the same: orange-juice, eggs, 
toast and coffee. A few minutes after, 
the three sailors came into the dining 
room and took the same. Somewhat 
later the three marines arrived and 
each ordered: orange-juice, eggs, toast 
and coffee. Finally the Wave came 
in, looked around at the three groups, 
chose a corner table, and ordered 
orange-juice, eggs, toast and tea. 


Which all goes to prove, statistical- 
ly, that nine out of ten prefer coffee. 


Can you top this? Then, Senator 
Ford, move over and make way for 
your master—Frank Taylor of the 
Continental-Illinois of Chicago. 
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TRUST INSTITUTION BRIEFS 


Chicago, Ill—Holman D. Pettibone, pres- 
ident of the CHICAGO TITLE & TRUST 
CO., has been re-elected president of the 
Chicago Association of Commerce, now in 
its 41st year and with a membership of 
more than 4,000 companies. 


Albion, Ind—THE ALBION NATION- 
AL BANK has been granted trust powers 
under Section 11 (k), Federal Reserve Act. 


Easton, Pa—THE FIRST NATIONAL 
BANK & TRUST CO. has gone into liquida- 
tion, after being in business since 1851. 


Philadelphia, Pa. — Announcement has 
been made of the consolidation of the 
FIRST TRUST COMPANY with the First 
National Bank. 


Springfield, Ohio—With the surrender of 
trust powers by the FIRST NATIONAL 
Bank (formerly ‘and Trust Company’”’), 
this city of over 70,000 population is with- 
out a corporate fiduciary. The county seat, 
Springfield has three commercial and one 
savings bank, with total resources in excess 
of $45,000,000. 


Akron, Ohio—THE FIRESTONE PARK 
TRUST & SAVINGS BANK has changed 
its title to The Firestone Bank, with no 
changes in operation. 


New York, N. Y.—By a vote of 768 to 
609, the employees of the CORN EX- 
CHANGE BANK TRUST CO. have re- 
jected the United Office and Professional 
Workers as official bargaining representa- 
tive. The UOPWA indicated that they 
would continue their efforts to establish 
unions among bank employees. 


IN MEMORIAM | 


HUGH M. JOHNSON, president of the 
First National Bank & Trust Co., Oklahoma 
City. 


WILBUR E. HIGHTOWER, president 
of the First National Bank, Oklahoma City. 


BENJAMIN H. LARRABEE, assistant 
comptroller of the Northern Trust Co., Chi- 
cago, Ill. In addition Mr. Larrabee had 
been manager of the Trust Analysis Divi- 
sion since 1935, was chairman of the com- 
mittee on costs of trust services of the Cor- 
porate Fiduciaries Assn. of Chicago and a 
member of the finance ‘committee, A.I.B. 
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Canadian Trust Assets Rise 


Estates, trusts and agency funds admin- 
istered by 22 trust companies incorporated 
by or under the authority of the Parliament 
of Canada amounted to $290,630,617 as at 
December 31, 1942, according to the recent 
report of the Dominion Superintendent of 
Insurance G. D. Finlayson. This repre- 
sented an increase of $22,034,093 over the 
previous year. While net profits of the 
trust companies declined $137,938 to 
$492,327, this was due largely to an in- 
crease in the amount of assets written 
down. Provincial trust companies, not un- 


der the Superintendent’s jurisdiction, vol- 
untarily reported an aggregate of $2,444,- 
979,796 in estates, trusts and agencies. Net 
profit amounted to $1,970,212. 





SUCCESS STORY — 1944 


From Banker to Newsboy is the modern 
twist given by Guy Emerson, vice presi- 
dent of Bankers Trust Company of New 
York, snapped at his new post, as of Janu- 
ary 18th, as he subs for the newstand pro- 
prietor while he crosses Wall Street to buy 
a War Bond from president Colt of Bank- 
ers. A thriving business was reported, 
with “long shot Murphy” leading the field, 
and Guy (Newsy) Emerson setting a new 
style in bank public relations. 








HOW A PRESIDENT CAN HELP 
HIS TRUST DEPARTMENT 


PERCY C. MADEIRA, JR. 
President, Land Title Bank and Trust Company, Philadelphia, Pa. 


T has always seemed to me a waste of 

time and effort to maintain a branch 
of any business with which the manage- 
ment is dissatisfied. No commercial en- 
terprise would for a moment consider 
continuing a department of its business, 
unless the management were willing to 
give it wholehearted support. 

A trust company is not a public ser- 
vice institution. There is no obligation, 
legal, moral, or otherwise, for it to con- 
tinue to operate a personal trust depart- 
ment if the management does not care to 
do so. On the other hand, if the manage- 
ment decides to operate it, 
it seems only reasonable to 
suggest that the president 
should give the trust de- 
partment his wholehearted 
support and interest. 


What Not to Do 


N some ways it is easier 
to say what the presi- 
dent should not do in his 
relations with the trust de- 
partment, than what he 
should do to build it up. I 


From address before Mid-Win- 
ter Trust Conference. 
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PERCY C. MADEIRA, JR. 


have heard from different sources of 
what trust company executives have done 
or are doing to hurt their trust depart- 
ments, none of which occurred in Phil- 
adelphia. Among them are the following 
injurious actions by presidents: 

1. Accepting for himself the executor- 
ship of a big estate, receiving a large 
commission which he put in his own pock- 
et, and pretty nearly breaking the heart 
of the head of the trust department by 
thus competing with his own company. 

2. Allowing himself to be named in an 
individual capacity as executor of the 

will of the man who owns 
the controlling interest in 
the bank, and yet expecting 
the head of his trust de- 
partment to go ahead, in 
spite of this knowledge, and 
build up his trust depart- 
ment. 


3. Said he does not give 
a tinker’s dam about the 
trust business and, when 
pressed for the _ reason, 
stated that his trust depart- 
ment consisted largely of 
the accounts of members 
of the family that con- 














uw BUSINESS 


trolled the bank and that they had 
placed the accounts at such a low rate 
of compensation that it was impossible 
for the trust department to show any 
profit. 

4. Remarked that his trust department 
was a nuisance and, when asked for the 
reason, said that all of the profits made 
were wiped out in surcharge suits be- 
cause of unauthorized investments. (Ac- 
tually the trust department had set up 
reserves which covered the judgments 
and really was showing a net profit in its 
operations. ) 

5. Did not visit his trust department 
more than twice a year. 

6. Never called in a representative of 
the trust department (or of the banking 
department either) except to blame him 
about something which he thought had 
gone wrong. 

7. Said he did not know anything 
about the trust business, that he did not 
want to do anything about it because he 
had too much else to do, and that it was 
up to the trust officer to run his depart- 
ment. 

8. Wrote into his own will rates below 
those fixed as standard rates of his own 
bank. 

9. Is always so indifferent or hostile 
to the trust department that the head of 
the trust department hesitates to bring 
up any trust subjects in the presence of 
third parties. 

10. At the board meetings does most of 
the talking about the trust business, al- 
though the head of the trust department 
is himself a member of the board, and 
frequently makes inaccurate or incom- 
plete statements which the head of the 
trust department either corrects or lets 
pass. 

11. Let his son, a lawyer, as counsel 
for the bank take a large fee as attorney 
for the company as executor, and let his 
bank take a large commission, which 
about used up all the liquid assets of an 
estate that consisted mostly of unpro- 
ductive real property of problematical 
value. This has become widely known, 
and has done more than any other thing 
in that community to prevent the devel- 
opment of trust business. 



















**209 persons have come 
to our Trust Department 
for additional informa- 
tion and an explanation 
of trust service. 30 have 
already executed wills 
naming our Bank.” 


In 1943, programs prepared 
by Purse, for successful 
Trust Departments, won 
awards in national competi- 
tion on three occasions. We 
humbly repeat, resultful 
Trust Advertising is being 
done. 
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Constructive Help 


UT it is not enough for the presi- 

dent not to hurt his trust department. 
If he is the right kind of president he 
will constantly be looking for ways of 
assisting it. Among the constructive 
steps which he can take to retain the in- 
terest of officers and employees in the 
proper handling and expansion of trust 
business are: 


- 


1. Select a proper Trust Committee of 
the Board of Directors familiar with and 
interested in problems of trust adminis- 
tration. 


2. See that the Trust Department has 
competent officers and adequate statisti- 
cal staff. 


3. Provide for an adequate amount of 
appropriations for advertising the Trust 
Department. 


4. See that the compensation paid 
Trust Department officers is comparable 
to that paid to the officers in other 
branches of the company, regardless of 
the present profits of the Department. 

5. Encourage directors to name the 
trust company executor and trustee in 
their Wills. 

6. See that proper minutes of commit- 
tee meetings and appropriate records of 
studies of securities are maintained con- 
tinuously. If this is done there need be 
no concern as to surcharge liability. For 
illustration, this bank has had no such 
liability for any transactions in the last 
ten years. 

7. See that an Acceptance Committee 
is created in the Trust Department to 
whom all new business is referred, and 
whose officers are the only officers au- 
thorized to quote trust fees. This pre- 
vents taking business which will be run 
at a loss. 

8. Supervise general investment policy, 
including at times supporting recommen- 
dations of trust officers at Trust Com- 
mittee meetings when directors in a 
hurry may occasionally fail to give ade- 
quate consideration to the subject. 

9. Keep informed as to types of busi- 
ness and the size of estates being accept- 
ed by the Trust Department. As is well 
known, there is no profit in very small 
trustee or guardian accounts. 
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10. Suggest to officers in the Commer- 
cial Department that they quote no fees 
for trust services, and especially under 
no circumstances do they undertake to 
get trust business at a very low rate in 
order to secure a commercial account. 
The latter can go over night, but the low- 
priced trust business may remain on the 
books for years. 

11. Bear in mind that the trust depart- 
ment is a feeder for other activities of 
the bank, such as its Safe Deposit De- 
partment and its checking accounts. 

12. Maintain good contacts with the 
members of the Bar. 

13. Work in cooperation with other 
competing trust companies so as to pre- 
vent quoting of business at cut rates, 
such as prevailed 15 or 20 years ago, and 
which cost the trust companies a great 
deal of money. 

14. Strengthen the financial resources 
of the company in every way, and im- 
prove its standing in the community it 
serves. The best sources of new busi- 
ness for the Trust Department are satis- 
fied depositors in the Commercial De- 
partment; the stronger the bank becomes 
financially, and the better its reputation 
in the community, the easier it will be to 
obtain profitable new business. 

15. Use the annual report of the com- 
pany to its stockholders as a medium of 
publicity in which to discuss the Trust 
Department’s problems and constructive 
suggestions for their solution. 

16. Work with the presidents of other 
trust companies for legislation which 
will give better service to the estate bene- 
ficiaries and perhaps additional income 
to the trust company. 


Many years ago it was said that “every 
institution is but the lengthened shadow 
of a single man.” This is as true today 
as when the comment was made. The 
Trust Department of an institution will 
be no better than the support it receives 
from its president. The latter is clear- 
ly responsible to the Board of Directors 
and to the stockholders for continuing to 
operate a losing department without 
making all reasonable effort to improve 
the situation, or else to recommend that 
the personal trust department be aban- 
doned by proper legal action. 
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EMPLOYEES’ TRUSTS 


HE question most frequently asked 
among those submitted for the panel 
discussion on Employees’ Trusts at the 
Mid-Winter Trust Conference, was: 
What is proper compensation for acting 
as trustee of such trusts? For an an- 
swer to all, James W. Allison, who pre- 
sided at the session, quoted from the re- 
port of the Trust Division’s Committee 
on Employees’ Trusts, published in the 
November 1943 issue of The Trust Bul- 
letin and reprinted in the December is- 
sue of Trusts and Estates at page 546. 
Mr. Allison, who is chairman of the Trust 
Division’s Executive Committee, and vice 
president of the Equitable Trust Com- 
pany, Wilmington, Del., stated that the 
Committee’s figures are in harmony with 
those revealed in our survey published 
in the March 1943 T. & E. He empha- 
sized, however, that compensation should 
be based upon the nature of the duties 
required to be performed, and it is most 
important that the trustee know its costs. 
The participants on the panel were 
Carlysle A. Bethel, trust officer, Wach- 
ovia Bank and Trust Company, Winston- 
Salem, N. C.; Denis Brandon Maduro, 
of the New York Bar; Fred P. McKen- 
zie, assistant vice president, Central 
Hanover Bank and Trust Company, New 
York; and C. Preston Dawson, C. P. 





Dawson Company, New York. A sum- 
mary of the questions and answers fol- 
lows: 


Q. What are the reasons for the pres- 
ent interest on the part of corporations 
in pension plans? 

Mr. McKenzie: Cheaper costs, due to 
tax deductibility of contributions, and 
high earnings are the principal reasons 
although they should not be the real mo- 
tivating factors. 


Q. What will happen to pension plans 
after the war? 


Mr. Bethel: There is an apprehension 
that many trusts have been created be- 
cause of high excess profits taxes and 
that after the war there will be little zeal 
to continue trusts or to create new ones. 
The question of ability to continue is 
equally important. Five years from now 
we may have a panel on how to discon- 
tinue pension plans. However, a sub- 
stantial majority of employee benefit 
plans will be administered by trust com- 
panies which will insure a sound founda- 
tion. Moreover, most employers have a 
genuine desire to provide for the retire- 
ment of their old and faithful employees 
and to accelerate the advance of the 
young and able. Apart from the tax dis- 
advantage of an early discontinuance of 
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a plan, the substantial interest of labor 
and the catastrophic effect on labor-man- 
agement relations of discontinuance in- 
sure otherwise. The favorable labor posi- 
tion of corporations having pension plans 
will act as an inducement to competitors 
to create employee trusts. There is little 
fear of adverse legislation on bona fide 
pension trusts; labor’s interest also 
serves as a deterrent to such action. 


This favorable future for employee 
trusts may depend in a large measure 
upon trust institutions themselves. They 
can safeguard continuance by seeing that 
several tests are met: 

1. Make certain that humanitarian 
reasons, a desire to decrease labor turn- 
over and to improve employee relations 
are motives paramount to the present tax 
advantage. 

2. Assure that the employer fully 
realizes the annual continuing cost, con- 
sidered in light of past earnings and rea- 
sonable expectations as to the future. 

8. As to a fully invested type of trust, 
see that the employer grasps the fact 
that the actuary’s figures are at best only 
estimates and costs in the future may be 
greater, especially if some employees en- 
joy excessive longevity. 

Q. What are the basic reasons for es- 
tablishing a pension plan? 

Mr. Dawson: They can be put into two 
general categories: (1) employee wel- 
fare, and (2) profits (the feeling that a 
pension plan will lead to increased pro- 
fits). In most cases it is a combination 
of both. These categories may be broken 
down into the following subheads: 
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1. Anticipated saving of money due to 
retirement of superannuated employees. 


2. Good results by keeping organiza- 
tion young. 

3. Funding of pension during produc- 
tive years of employee instead of having 
one generation pay for the past one. 

4. Marked reduction in turnover of 
seasoned personnel. 

5. Assistance in recruiting new em- 
ployees. 

6. Good will among employees and 
community (especially if small). 


7. Improved efficiency of employees. 


8. Discharge of moral obligation to- 
ward employees. 

9. In keeping with the times and some- 
what a competitive necessity. 


Mr. Maduro: There is only one basic 
reason: The employer’s recognition of his 
obligation to retire superannuated em- 
ployees. The other reasons are second- 
ary or motivating factors determining 
plan. The basic reason is the only one 
justifying the tax deduction. 

Q. Why is it not possible to explain in 
simple language the provision of Section 
165 of the Code relating to discrimina- 
tion? 

Mr. Maduro: Congress set forth three 
tests as to discrimination: (1) as to cov- 
erage of employees; (2) as to benefits; 
and (3) as to amount of contributions by 
employer. It provided that there must 
be no such discrimination in favor of 
stockholders, officers, highly compensated 
employees or employees whose principal 
duties are supervisory. It is difficult to 
explain because these are merely yard- 
sticks to measure a plan to see that it is 
for the exclusive benefit of employees in 
general. Then the Regulations extended 
the effect of these tests to make them 
basic requirements. “Discrimination” is 
so broad as to be subject to adaptation 
by any Commissioner to fit his social 
theories. This extension, as well as the 
requirement of integration, are unconsti- 
tutional. 

Q. What are the various types of pen- 
sion plans? 

Mr. McKenzie: (1) The wholly invest- 
ed plan (sometimes known as trusteed or 
self administered type; first description 
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is preferred by Committee on Employees’ 
Trusts) provides that the contributions 
be invested in stocks and bonds. A trus- 
tee and an actuary are needed. (2) The 
group annuity plan provides for group 
insurance and no trustee is required. 
(3) The wholly insured or individual 
policy plan requires investment of the 
contributions in individual annuity poli- 
cies on the employees. Here a trustee is 
needed. Combinations of these types are 
possible; e.g. contributions for past ser- 
vice may be trusteed and future service 
contributions may be put in insurance, 
or vice versa; also contributions on the 
first $3,000 of salary may be trusteed 
while the excess goes to the insurance 
company. 

Q. What are the main distinctions be- 
tween types 1 and 3? 

Mr. Dawson: They stem from the na- 
ture of the investment: securities as 
against insurance contracts. 

Under 3 we have stipulated price and 
benefits; the insurance company takes 
over the risks. Under 1, price and bene- 
fits are estimated; the employer assumes 
the risks. 

Under 3, the cost of administration is 
fixed while under 1 it fluctuates. 

Under 3, it is possible to include a life 
insurance feature increasing the death 
benefit, whereas this is undesirable un- 
der 1. 

Under 3, there is a disadvantage in 
that you cannot discount for mortality or 
severance, which is possible under 1, 
thereby reducing outlay. 

Under 3, a pension must be fully paid 
for before it begins, while under 1, it is 
possible to pay a pension before it is 
fully funded since payments can be made 
up out of future contributions. 

Under 3, there is a minimum figure be- 
low which contracts and pensions will not 
be written, while under 1, it is possible 
to make more minute adjustments parti- 
cularly in connection with salary in- 
creases. 

Mr. Maduro: These considerations: all 
bear on initial cost. Looking at the over- 
all picture, differences will be largely off- 
set if similar benefits are provided. 

Q. Should a trust institution refuse to 
accept a wholly invested pension plan if 
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there are too few participants to make it 
actuarily sound? 

Mr. Bethel: It is difficult to draw a 
dividing line; it is probably safe to say 
that 50 is too few and the trustee should 
refuse to accept such a small plan. In the 
final analysis; however, the fiduciary 
should rely upon the opinion of a quali- 
fied actuary as to whether or not the plan 
would be actuarily sound. 

Mr. Dawson: In considering a small 
group (100) the distribution of age and 
salary must be carefully checked. 

Q. What are the chances of continued 
tax advantages for pension plans? 

Mr. Maduro: The law will continue to 
grant the advantages but its application 
will be more and more limited to plans 
which are both sound and bona fide pen- 
sion plans. 

Q. Compare profit sharing plans (with 
retirement features) to pension plans. 

Mr. McKenzie: Under a pension plan, 
the amount of the employer’s contribu- 
tion is determined by the pension benefit 
provided; under a profit sharing plan, it 
is determined by profits. The advantage 
of a profit sharing plan to the employer 
is that he is not obliged to make contribu- 
tions in non-profit years; the disadvan- 
tage to the employee is that the amount 
of his pension is uncertain. The profit 
sharing plan should be considered where 
the experience of the employer indicates 
a series of feast or famine years. 


It is easier to sell the idea of a profit 
sharing plan over a pension plan because 
no actuary is needed, there is no fixed 
annual commitment, and the plan in gen- 
eral is simpler. 
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Q. What are the requirements of the 
War Labor Board and Salary Stabiliza- 


tion Unit regarding profit sharing 
trusts? 
Mr. Maduro: SSU distinguishes be- 


tween plans created before and after Oct. 
2, 1942. If created subsequent thereto, 
a plan will be approved if the employer’s 
contributions are payable to the employee 
only in the event of retirement (at a suit- 
able age), death, disability, sickness, or 
after a fixed period of time, not less than 
ten years, with distribution over a pe- 
riod of years thereafter, for example, 
10% per annum for ten years. Upon 
termination of employment, not more 
than 20% of the employee’s total credits 
may be paid out in any one year. 


If the plan was established before Oct. 
2, 1942, the above restrictions do not ap- 
ply, provided that (1) no larger contri- 
bution is made for any year ending after 
Oct. 2, 1942, than for the last year ended 
prior to that date, except if the increase 
is due to the admission of new partici- 
pants or to increased salaries of the par- 
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ticipants; (2) there is not allocated to 
any employee for any year ending subse- 
quent to that date an amount in excess 
of that allocated for the last previous 
year; and (3) no changes are made in 
the plan after Oct. 2, 1942, with respect 
to the distribution of contributions or 
eligibility requirements. 

Q. What is the simplest method of 
keeping accounts under a profit sharing 
plan? 

Mr. Bethel: It is simpler to use the 
dollar unit method rather than the per- 
centage method. An analogy may be 
drawn from the unit method employed 
in common trust funds. 


Q. Is there any sound way of using 
insurance annuities under a profit shar- 
ing plan? 

Mr. Dawson: Preferably not. Upon 
retirement, an annuity might be pur- 
chased but this is not strictly “under the 
plan.” If pensions are desired under the 


profit sharing plan of a company with 
stable earnings, a single premium de- 
ferred annuity might be purchased. The 
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amount of the annual premium on an 
annuity should not be more than % to 
14 of the initial contribution. 

Q. What is meant by integration with 
social security? 

Mr. Maduro: The retirement benefits 
under a plan must be merged with those 
provided under social security so that no 
employee can get a larger total pension 
in proportion to his salary than excluded 
employees. This requiremnt applies only 
under a plan which excludes employees on 
the basis of salary. 

Q. Should the trust institution concern 
itself with the provisions in an employee 
benefit plan? 


Mr. Bethel: The trustee should assure 
itself that the provisions are reasonable 
and that none impairs its soundness and 
bona fide nature. It is not necessary to 
take a position as to coverage or benefits; 
the Treasury will scrutinize the actuary’s 
figures. The trustee should advise with 
the actuary on the interest factor to be 
used to see that it is neither too high 
(thus putting on pressure to obtain yield 


151 


at sacrifice of safety) nor too low (thus 
increasing cost to employer). It should 
examine the division of responsibility be- 
tween the pension committee and the 
trustee regarding investments. It would 
be dangerous to be obliged to carry out 
decisions in the making of which the 
trust institution took no part. The in- 
strument should clearly state the pre- 
cise responsibilities. 


Q. Should a trust company accept a 
plan under which investment may be 
made in the employer’s stock or under 
which the employer may borrow from the 
trust fund? 

Mr. McKenzie: A good deal would de- 
pend upon the size and character of the 
company on both phases of this question. 
The trustee should generally accept a 
trust with the former provision, but it 
should be relieved of responsibility for 
investing in the company’s securities. * 
The other provision should not be ac- 
cepted. 

Mr. Maduro: If the trustee indepen- 
dently feels that investment in the com- 
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pany’s stock would be improper, it should 
not do so because of the unfavorable re- 
action on the part of the beneficiaries. 


Mr. Bethel: It is only natural for both 
the employer and the employees to think 
well of their own company’s stock. How- 
ever, investment therein would be put- 
ting “all the eggs in one basket;” there 
would be added emphasis on the prosper- 
ity of the company upon which contribu- 
tions in the first place depend. 

Q. Should the trustee do the entire job 
of keeping records, etc.? 

Mr. Bethel: Yes, if it is properly com- 
pensated. (Cf. report mentioned at be- 
ginning of summary.) The trustee 
should not charge for one type of service 
and render another. As to records, there 
may be some duplication in having trus- 
tee maintain them; e.g. the employer 
could merely add a column to its social 
security records. 

Q. Can a provision be included to per- 
mit the employer to recover its contribu- 
tion in the event a plan is not approved? 
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Mr. McKenzie: Yes. A ruling from 
the Commissicner should be obtained. 


Q. What is the advantage of separate 
agreements, one setting forth the plan, 
the other governing the custody of the 
insurance policies? 

Mr. Maduro: From the trustee’s stand- 
point, separate agreements would be pre- 
ferable since then it would not be bound 
by any obligations under the pension 
plan itself. On the other hand, from the 
corporation’s viewpoint, a single agree- 
ment embodying both aspects would be 
desirable since then the trustee must dis- 
charge the obligations which it is sup- 
posed to undertake. 


Q. What are the withholding 
governing employee trusts? 


Mr. Maduro: If a plan is approved, the 
employer’s contribution is not subject to 
withholding. (The obligation to. with- 
hold does not extend to an agent—e.g. 
trustee—of the employer.) If the distri- 
bution is a retirement pension subject to 
income tax under Sec. 22, no withholding 
is required. If the distribution is by 
virtue of termination of employment, and 
is treated as a capital gain, no withhold- 
ing is required. In all other cases, the 
employer has the duty to withhold. 


Q. What must a corporation on an ac- 
crual basis do to be entitled to a deduc- 
tion in a year prior to actual payment of 
its contribution to the fund? 


Mr. Maduro: The plan must create an 
obligation on the employer in the taxable 
year, and if paid within the first 60 days 
of the next year, it will be deductible on 
the return for the prior year. For that 
obligation thus to be created, the plan 
must be approved by the directors (and 
stockholders in appropriate cases) within 
the taxable year. 


Mr. Dawson: If the plan is a contribu- 
tory one, approval of the necessary per- 
centage (80%) of eligible employers 
must also be secured. 

Q. Can a corporation be properly ad- 
vised by a trust institution and insurance 
underwriter, or should an independent 
pension consultant be retained to select 
the type of plan to be adopted? 

Mr. Dawson: Most pension plans are 
set. up for small corporations, and if the 


rules 
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lawyer is added to the trust officer and 
underwriter, most cases can be properly 
serviced. In the larger situation with 
complicated factors, it is desirable to ob- 
tain independent advice. 

Q. What is the effect of employee bene- 
fit plans on relations between manage- 
ment and labor? 

Mr. Bethel: Such plans are a manifes- 
tation of a real interest on the part of the 
employer in the employee’s future. The 
potential benefits —security—are appre- 
ciated, even if only subconsciously, by 
the employees as a most important for- 
ward step in improvement of relations. 

Mr. McKenzie: The cost of a pension 
plan will be considered part of the pay- 
roll. With the opportunity for creating 
an estate limited, it is essential that em- 
ployers give assurance of reward for 
work well done. 

Mr. Dawson: The average wage earn- 
er (large or small) has three financial 
worries other than current needs: (1) 
inadequate reserves for emergencies such 
as illness and unemployment, (2) death 
without sufficient funds for dependents, 
and (3) insecurity of old age. The em- 
ployer who says he is willing to share 
profits to help take care of one or more 
of these worries, will be the successful 
employer of tomorrow. 

Mr. Maduro: If the plan is not sound, 
it will cause disruption in relations, but 
if sound and bona fide then relations 
should be enhanced. 


Remington Heads Association 


The Trust Companies Association of the 
State of New York has elected the follow- 
ing officers for 1944:—President—John W. 
Remington, vice president, Lincoln-Alliance 
Bank & Trust Co., Rochester; Vice Presi- 
dents—Bernard A. Gray, president, North- 
ern New York Trust Co., Watertown; 
George C. Barclay, vice president, City 
Bank Farmers Trust Co., New York; Treas- 
urer—P. E. Godridge, trust officer, Bank- 
ers Trust Co., New York; and Secretary— 
W. Barton Cummings, vice president, 
Chemical Bank & Trust Co., New York. 
The Trust Companies Association has been 
active in recent years in sponsoring legis- 
lation to modernize trust procedure and 
fees. 
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Restrictions on Pension Plans 


Following conferences between represen- 
tatives of life insurance associations and 
the Treasury, it is announced that a pen- 
sion plan may be disapproved if it contains 
any of the following rights: 

1. To decide whether contributions should 
be accumulated to the credit of an individual 
participant, or used to purchase an insur- 
ance contract to cover his benefits. 

2. To determine when benefits, in addi- 
tion to those guaranteed by the plan, may 
be paid to individuals on termination of 
services. 

3. To determine eligibility for partici- 
pation in individual cases of persons not 
regularly employed. 

4. To determine what constitutes the 
“adjusted salary” on which benefits are to 
be based. 

5. To determine the settlement to be 
made in individual cases of determination | 
of participation because of leave of ab- — 
sence. 

6. To decrease benefits with decrease in 
salary in individual cases. 
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NEW BUSINESS AND ESTATE PLANNING 


STATE planning is the process by 

which it is determined what the es- 
tate owner possesses, what he now owes, 
what his estate will owe by reason of 
transfer costs upon his death, what are 
his objectives, and what is the best way 
of attaining them most economically and 
effectively. This is the substance of the 
definition given by Daniel J. Monen, vice 
president of The Omaha National Bank, 
in opening, as leader, the panel discussion 
on New Business and Estate Planning 
at the Mid-Winter Trust Conference. 
The panel participants, who answered 
questions submitted in advance, were: 
Thoburn Mills, vice president and trust 
officer, The National City Bank of Cleve- 
land; A. Key Foster, vice president and 
trust officer, First National Bank, Mont- 
gomery, Ala.; and R. McAllister Lloyd, 
vice president, Bank of New York. The 


following is a summary of the questions 
and answers. 

Q. What are you doing to obtain a 
satisfactory amount of new trust busi- 
ness? 

Mr. Foster: We are doing newspaper 
advertising, direct mail and personal soli- 
citation. There is a new crop of trust 
prospects because of the war, and a great 
deal of interest is being shown in trust 
services. 

Mr. Mills: We are doing about the 
same. Direct mail literature is sent to a 
selective list of prospects and attorneys, 
followed up by personal solicitation. We 
are getting excellent cooperation from 
officers of the banking department. 

Mr. Lloyd: We are less active in per- 
sonal solicitation due to the manpower 
shortage. At the moment we are more 
concerned with improving the quality of 
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the business put on the books. Through 
estate planning, we are able to eliminate 
a good deal of undesirable business. Pen- 
sion trusts are being pushed. 


Q. Should trust institutions aggres- 
sively seek new business or coast along 
until after the war? 

Mr. Mills: It may be too late if we 
wait for peace. There are decided ad- 
vantages in setting up trusts now; people 
of means are occupied and there are 
many opportunities for at least agency 
service; expenses such as trustee’s fees 
are now deductible, in many cases sub- 
stantially reducing the actual cost of the 
service to the customer. 

Q. What should trust institutions 
emphasize in their advertising? 

Mr. Foster: Stress should be laid on 
property management. Estate planning 
is interesting to most people but the most 
attractive service we can offer today is 
property management. Because of high 
taxes, the bulk of liquid assets in an es- 
tate will be eaten up, leaving real prop- 
erty and small business interests for the 
trustee to administer. While trust insti- 
tutions should not manage a going busi- 


ness in perpetuity, neither should they 


dispose of it immediately. It should be 
operated for two or three or more years 
to show prospective purchasers its real 
worth, and not let the business go for a 
“forced sale” price. Especially should 
the trustee continue the business if a 
son would come along in a few years to 
take over. Another alternative, of 
course, is to work out a stock (or part- 
nership interest) purchase insurance 
agreement at the time the estate plan is 
formulated. 

Q. What problems are uppermost in 
the prospect’s mind? 

Mr. Lloyd: The most serious questions 
are taxes, how to stretch income for the 
family, disposition of real estate (par- 
ticularly large residences) and of closely 
held businesses. 

Q. What approach should be used with 
a prospect? 

Mr. Foster: Presentation of a compli- 
cated analysis and plan is not often ef- 
fective. It is better to jot down figures 
and calculations as you go along with the 
prospect; he gets the impression that he 
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is answering his own problems and he is 
more interested. After the plan has been 
decided, then submit the analysis. There 
is no question of unauthorized practice of 
the law in preparing such a financial 
analysis. Usually the necessary docu- 
ments are given to the prospect who is 
told to consult with his own attorney 
who must be paid by him for reviewing 
or redrafting the instruments. This 
procedure has worked very well with the 
lawyers in Alabama: 


Q. What methods are used to encour- 
age wartime business such as agencies 
and living trusts? 

Mr. Lloyd: Using the motive of ar- 
ranging personal affairs, some banks 
have advertised estate planning, custo- 
dian and agency accounts. Many have 
used direct mail while others have hand- 
ed out forms to customers going into 
the service. For a fee, some banks are’ 
handling personal details such as pay- 
ment of insurance premiums, taxes, etc. 
Pension trusts are being actively soli- 
cited. 

Q. What tax phases should be empha- 
sized in estate planning? 

Mr. Mills: The sale of trust service 
purely for tax purposes should be avoid- 
ed. A settlor should not retain any dom- 
inion over or beneficial interest in an ir- 
revocable trust. A general power of ap- 
pointment should be avoided. It is per- 
fectly proper to suggest use of a trust 
to eliminate the second estate tax, and 
the use of the exclusions and exemptions 
under the gift tax. It is possible to re- 
duce income tax by accumulating income 
in an irrevocable trust. While the ad- 
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vantage may not continue long, it should 
be pointed out that instalment payments 
under life insurance options are entirely 
exempt from income tax. Premiums on 
life insurance should be paid by someone 
other than the insured with independent 
funds. The fact that trustee’s fees are 
deductible for income tax purposes 
should also be pointed out. Series G war 
bonds and Treasury 214’s and 214’s are 
redeemable at par for estate tax. A 
business insurance agreement will freeze 
the value of the interest for estate tax 
if the formula used is reasonable. Profit 
sharing and pension trusts should also be 
urged in proper cases. The new limited 
power of appointment will escape tax on 
a second transfer. 

Mr. Foster: Tax saving is the best 
method of creating interest on the part 
of the prospect but it should not be held 
out as an inducement to creating a trust. 

Q. How important is estate planning 
in obtaining new business? 

Mr. Foster: About 50% of our busi- 
ness comes through estate planning. Life 
underwriters find it desirable to bring 
prospects to us because the analysis will 
usually show the need for additional in- 
surance, which we recommend. We at 
times suggest dissolution of a close corpo- 
ration because of the tax situation. 

Mr. Mills: Estate planning is impor- 
tant for the trust institution itself be- 
cause it makes possible more economical 
administration. 

Mr. Lloyd: Estate planning tends to 
hold business; the customer, feeling a 
sense of obligation, is not likely to change 
the appointment. 
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Q. How can you appraise the cost and 
value of business obtained through a paid 
solicitor? 

Mr. Monen: There are too many fac- 
tors to make any estimate worthwhile. 

Q. Should trust institutions be paid 
for estate planning? 

Mr. Monen: Not as such. It should be 
considered part of promotional work. 

Q. What is the outlook for trust busi- 
ness? 

Mr. Mills: Opportunities are at least 
as good for the next 20 years as they 
have been. In the larger cities trust in- 
stitutions will not be limited to $25,000 
estates. There will be enough estates 
ranging from $50,000 to $1,000,000. 

Mr. Foster: People are realizing that, 
with the opportunity for building estates 
restricted for the time being, it is more 
important than ever before that they 
conserve what they have, and to do so 
they are seeking the trained administra- 
tion which trust institutions can provide. 


Mr. Lloyd: The future is optimistic. 
The public is becoming more conscious 
of the shortcomings of individual fidu- 
ciaries—the cost of obtaining successors 
when one dies or goes into service is one 
example. 

Mr. Monen: The trust business is tied 
up with the future of the country. There 
is plenty of business to be obtained if we 
tell the public what we have to offer. 
Every propertied person needs an execu- 
tor and if we show him that nowhere 
else can he find one with the qualifica- 
tions which he desires in an executor, we 
will get the appointment. When an es- 
tate comes in, a meeting should be held 
with the heirs, who should be handled 
diplomatically and sympathetically, for it 
is at this time that the most important 
contact is made. The policy of the in- 
stitution should be outlined and the bene- 
ficiaries told to feel free to call on the 
officer in charge of the account on any 
matter. After qualifying, no time should 
be lost in settling the estate. This is the 
heirs’ only estate and they are looking 
for prompt performance—which will 
leave a lasting good impression. During 
administration, the beneficiaries should 
be kept informed, and—if they are nor- 
mal people—their advice sought. 
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PERSONAL FINANCIAL PROBLEMS OF ‘44 


ELMO ROPER 
Director of Fortune Magazine Survey: of Public Opinion, New York City 


HEN I agreed to make a little sur- 

vey among some of the really pros- 
perous men of this country on the above 
subject, I thought each case history 
would be different and reflect highly in- 
dividualized financial problems. This is 
not the case. 


Highly skilled interviewers located in 
28 different sections of the country* per- 
sonally interviewed 147 men, all known 
to be “prosperous,” none of whom were 
connected with any financial institution 
or more than 60 years old, as probably 
those beyond 60 would have problems of 
less long term interest. 


Sixty-six of these interviews were with 
people of considerable wealth, the other 
80 with those ranked as just “definitely 
prosperous.” There was only one case of 
where an interview was stopped because 
of annoyance with the questions. It 
turned out that 116 of our interviews 
were with people between 40 and 60. Ap- 
parently, it is difficult to achieve the state 
of prosperity we designated before the 
age of 40; most of the 31 interviewed in 
this bracket were reported to have in- 
herited their money. Ninety-four of our 
respondents were business men, twenty- 
one were lawyers, twenty in other pro- 
fessions, and twelve were retired. Thus 


*Interviews with men in 
the following centers were 
cited in Mr. Roper’s report: 
Augusta, (Ga.), Birming- 
ham, Brockton (Mass.), 
Charlotte, Chicago, Cleveland, 
Columbus, Dallas, Denver, 
Des Moines, Evanston (Ill.), 
Henderson Co. (Ky.), Los 
Angeles, Louisville, Macon 
(Ga.), Minneapolis, Essex 
Co. (N. J.), Newburgh, (N. 
Y.), New Orleans, New York 
City, Philadelphia, Pitts- 
burgh, Pomona (Cal.), Rock- 
ford, St. Louis, Westchester 
Co. (N. Y.), Wilkes-Barre, 
Worcester. 


ELMO ROPER 


the results are only broad clues and not 
conclusive. 

Uniformly these wealthy men were re- 
ported to be courteous, interested, and 
cooperative. Our Worcester interviewer 
summed up the sentiments of all 28 inter- 
viewers when she said: “For the most 
part, I found these ‘big shots’ quite 
charming—even though in four cases out 
of the five, I had to make appointments 
and return the next day. They really are 
busy these days, but in no case was lI 
refused an appointment.” 


Principal Worries—Taxation First 


The first question asked was, “‘Consid- 
ering your own personal post-war finan- 
cial situation, what two or three things 
are you most concerned about?” By and 
large these men considered their own 
personal problems so inextricably tied up 
with national problems that they are un- 
able to differentiate between the two. 
They had 257 things about which they 
were concerned. But 15 said there was 
nothing about which they were concerned. 
A doctor in California put it this way: 
“T have confidence in the Administration 
and feel that everything will be O.K.” 
While a business man in North Carolina 
said: “I’m an optimist. I have enough 
faith not to be over-anxious about these 

things.” 


The largest single num- 
ber were concerned with 
the tax situation. Thirty- 
nine people cited the pres- 
ent tax schedule, a repre- 
sentative statement being: 
“I’m concerned about not 
having enough money left 
over to do a job. There is 
nothing more to be said,— 
it all depends on the tax 
question.” 


Another 14 doubtless had 
the tax situation in mind 
when they said they were 
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concerned about our national debt and 
about balancing the budget. This atti- 
tude was typified by a New York busi- 
ness man who said: “What effect is the 
cost of the war going to have on indivi- 
duals? Will men in industry continue 
to be able to capitalize on their brain- 
power? Will there be too much of a lev- 
eling off process?” 


Threats of Government Regimentation 


Sixteen more were concerned by what 
they described as government regulation 
or control of business, while others 
emphasized concern over the trend to 
regimentation or socialism. This concern 
was aptly described by a lawyer: “I’m 
concerned about whether politics will so 
confuse the operation of economic laws 
that business will be unable to plan its 
future with any confidence.” Parallel 
to this same sentiment was the concern 
expressed by 25 others about the destruc- 
tion of free enterprise and incentive. 


Four people specified the growth of 
bureaucracy and the presence of too 
many government bureaus. Another fif- 
teen may have been hitting indirectly at 
this when they said that they were wor- 
ried about continuation of the present 
Administration or its policies, as sum- 
marized by a business man in Georgia 
when he said: “Considering the fact that 
we have spent more in 1943 than in all 
previous years, what standard will our 
currency be based on? Will we have to 
go into our reserve to live because of 
taxation and foolish governmental ex- 
penditure? How can insurance compan- 
ies guarantee payment under existing 
conditions?” 


Eighteen said their chief concern was 
regarding unemployment after the war, 
and the employment of war workers in 
private industry. 


The Spectre of Inflation 


Twenty-six people gave inflation as one 
of their chief concerns, well summarized 
by the young Illinois business man who 
feared the resultant loss of value of in- 
surance and bonds and an older lawyer 
in Newark who said: “I’m only concerned 
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about inflation—it is primary—every- 
thing else is insignificant.” 

While the emphasis varied, there was a 
frequent interweaving of concern over 
post-war prospects for private business 
employment and reconversion, and of 
government competition and economy. 


Ten men were worried about the role 
of labor and labor unions, as summed up 
by a retired business man in California: 
“I’m concerned about the influence of 
labor unions—they are tyrannical and 
will make it impossible to manufacture 
and compete with other countries.” 


Among five who expressed particular 
concern about the continued existence of 
the small business man, a younger law- 
yer made the pertinent remark that his 
income depends on him. 


Reserves and the General Well-Being 


Another five were concerned about the 
business outlook in general, whether free 
enterprise will be restored; whether busi- 
nesses can build up reserves. Another 14 
gave other highly personalized concerns 
like the Southern manufacturer doing 
war work, with three shifts running now, 
and the machinery needing much repair. 

But there were some more personal 
reasons advanced, such as the following: 


“At my age, I wonder how long I can 
keep working, so I want to build a re- 
serve now.” 

“T’m worried about the scarcity of in- 
vestments to provide sufficient income 
to take care of any kind of economic col- 
lapse.” 


An older business man in Ohio de- 
scribed his concern as “Helping my son 
and son-in-law find their place in the 
world after the war.” Finally, there 
were eleven concerns which we classified 
as miscellaneous, e.g. the defeat of isola- 
tionist thought in this country; the wave 
of race intolerance which was expected to 
follow the war. 


It is plain to see from the foregoing 
that the chief financial concern of pros- 
perous men in this country today is over 
what happens to the country as a whole. 
At first, I was disappointed in this re- 
sult. But these men we interviewed are 
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prosperous because America has been 
prosperous; their fortunes are directly 
tied up with the fortunes of the country. 
They anticipate, rightly or wrongly, that 
if our country continues to be prosper- 
ous, they will too—providing the rules re- 
main the same. But the rules are chang- 
ing and part of the concern is about 
changing rules. 


Future Compared With Past 


Our next question was, “If: a person 
started the 1945 to 1965 period with 
$100,000, do you think his chances for 
keeping it would be better, worse, or 
about the same as a person starting the 
1920 to 1940 period with $100,000.” 

Forty-six people out of 147 said they 
thought a person would be better off in 
the 1945 to 1965 period. Thirteen rea- 
sons advanced for having a better chance 
of keeping his $100,000 during the com- 
ing 20 years had to do with the exis- 
tence of government controls and regula- 
tions, as a younger professional man 
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said: “A better charite because there’ll 
be better preventative measures against 
a great depression.” 

Basing his optimism on a question of 
which party would be in power, an older 
business man in Illinois said: “Better, 
because we are going to have a Republi- 
can Administration and get back to the 
American way of life,” while a younger 
business man in Louisville said: “I think 
Roosevelt will be reelected; therefore, we 
should enjoy prosperity.” 

Twelve based this belief on the expec- 
tation of more business opportunities 
and more new industries, resulting from 
a lifting of restrictions of war and the 
many new inventions and production 
methods. 

Three people gave as their reasons a 
vastly expanded foreign trade. Three 


more said that they expected better in- , 


vestment opportunities. Another ten 
hinged their optimism on the idea that 
they do not anticipate a speculative era; 
one older business man summarized this 
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in saying “There will not be a repetition 
of the speculative orgy in which people 
lost their money in 1920-1940,” as people 
had learned their lesson about specula- 
tion during that period. 


Unfavorable Factors and Trends 


Not so optimistic were 65 who expected 
that the opportunities for preserving an 
estate would be worse during the coming 
20 years, 45 of them giving reasons hav- 
ing to do with the present high tax rate. 
An ‘older lawyer in Birmingham put it 
this way: “Hell, that’s a silly question. 
Maybe I am a pessimist, but we will be 
paying high taxes for 3 or 4 generations 
before we get back to normal, and wipe 
out all of this Roosevelt ‘get something 
for nothing’ idea.” 

A younger business man in Newark 
said: “Worse in the years ahead. Who 
is going to pay the 350 billion dollar na- 
tional debt. Debts of the first World 
War were paid off immediately. Exces- 
sive taxation is the only way out.” 

Another eight gave as their reason 
government regulations and restrictions 
on business, like the young Texas busi- 
ness man who said: “The ability of the 
individual to protect himself will be lim- 
ited by the government. The government 
will take it away and spread it.” 

Three other people advanced as their 
reason the belief that the government 
now has the idea that all wealth should 
be distributed. Six others who expected 
a less favorable twenty years ahead said 
the trend toward socialism fostered by 
the government would prevent anyone 
from keeping an estate. Three others 
gave as their reason the large national 
debt and the fact that it had to be paid 
for by whoever had the money. Sixteen 
said that investment opportunities would 
be lacking or less attractive, or that the 
chances for profits were either gone or 
materially lessened. Two gave inflation 
as their reason, two expected a depres- 
sion, two gave higher living costs, and 
five attributed their pessimism to a be- 
lief that conditions would be generally 
unsettled. 

Another seven advanced miscellaneous 
reasons. Or perhaps they weren’t so 
miscellaneous after all. A retired capi- 
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talist in Westchester said: “Worse—be- 
cause there are entirely different condi- 
tions confronting us after 11 years of 
New Deal,” while another in Louisville 
said: “Things will be worse because I 
am very much afraid the Republicans 
will be in power.” 

Of twenty-seven individuals who 
thought the opportunities for keeping an 
estate of $100,000 intact would be the 
same in the coming 20 years as in the 
past 20 years, illustrative is this senti- 
ment: “Same break in both periods; it 
depends on the individual.” 

Eight confessed they didn’t know why 
they thought so, but simply felt that 
chances would be worse. 


Prospects for Return on Investment 


We also asked, “During which of these 
two periods (last 20 or coming 20 years) 
as a whole would this man with $100,000 
be likely to get the highest return on his 
money ?” 

One hundred and four out of 147 re- 
spondents said that the highest return 
wculd have been available during the 
1920-1940 period. This belief was 
summed up pretty well by a younger 
New England business man: “There 
were more opportunities to take advan- 
tage of in the 1920’s. Too many busi- 
nesses are now established. Large corpo- 
rations will take control of scientific 
business developments (the field of fu- 
ture). Business has no chance to keep 
profits as a backlog because of high tax- 
es.” 

Not all was gloom, however, even on 
the subject of return on capital. Thirty 
people thought the 1945-1965 period 
would prove to be the best, principally 
because of the greater reserve of capital 
by the buying public, and because as a 
California business man put it: “This 
younger generation is going to make the 
economic conditions in this country. We 
are going to have more of a ‘younger 
man’ generation than in the last. They 
are more progressive.” 

Seven of our respondents said they 
thought the two periods would closely 
parallel each other, and the answer would 
hinge on individual investment perspic- 
acity. Six respondents were at least hon- 
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est when they confessed frankly that they 
didn’t know. 


Prospects for Accumulating An Estate 


Not everyone, however, has a $100,000 
estate, and we wanted to know how these 
men of wealth felt about the prospects 
of accumulating such an estate during 
the next twenty years. We therefore 
asked, “In which of these two periods do 
you feel a young man starting from 
seratch would have the best chance of 
building up an estate of $100,000—1920 
to 1940, or 1945 to 1965?” 

There was a little more optimism on 
this score, but gloom was still largely in 
the picture, because 96 of 147 respon- 
dents said it would be harder in the two 
decades ahead, 59 advancing reasons 
which had to do only with taxes, summed 
up as “practically confiscatory.” 

Thirty-three people advanced, as one 
of their reasons, the increased govern- 
ment regulation or control or interfer- 
ence with business, for as one said: 
“There would be a wonderful chance in 
the years ahead if there were less gov- 
ernment regulation.” 


The Repression of Initiative and 
Reward 


Five people mentioned the trend to- 
ward socialism and distribution of 
wealth, aptly summarized by an older 
business man, who said: “We can’t ex- 
pect to provide all those post-war bene- 
fits without depriving someone some- 
where, and those being deprived are the 
enterprise group.” 

Five mentioned the size of the national 
debt, and five gloomy individuals said 
flatly that all opportunity was gone, one 
of these feeling that it will be more mass 
production and fewer will make the 
grade. 

Four others felt that the incentive had 
been taken out of life. A Kentucky busi- 
ness man was particularly unhappy about 
this and said: “The New Deal has taken 
the incentive out of young people to 
strive for money. There isn’t the initia- 
tive any more. In the early period, 
Americans had to work for what they 
got, but the New Deal has handed it to 
them.” 
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Three said that the chance for profit 
would be less or gone entirely. Two said 
that the return on money would be so 
low that what little a man accumulated 
wouldn’t help him accumulate more. Two 
felt there would be inflation. Six felt 
that competition within the United States 
would be particularly severe, and two 
felt the competition with foreign coun- 
tries which had cheap labor would be 
harassing. Five gave as their reason, 
labor unions. 


Rays of Optimism 


But all of these people were not will- 
ing to despair of the opportunities 
ahead. Thirty-five respondents felt that 
a young man’s chances to accumulate 
$100,000 during the coming twenty years 
would be better, 19 of these on the basis 
of new industries and new developments 
from the war, citing: “Greatly enhanced 
demands for merchandise; the under- 
privileged classes will become a poten- 
tially better market in all countries,” and 
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“the strides science and engineering have 
made which will open up many new fields 
and advantages.” 

Four said flatly things would be easier 
because the Republicans would be in 
power. Five more were optimistic be- 
cause our young men would be better 
trained, often because of trade and pro- 
fessional training in the services. 

Six others felt things would be better 
because we would have no threat of a 
depression and no bank failures, and that 
“There is now a stabilized financial 
structure.” Six confessed they didn’t 
know which period would be better. When 
we asked the seven men who thought one 
period would be as good as another for 
reasons, we got particularly thoughtful 
answers such as: 


“The first $100,000 will be easier, but 
after that it will be harder. Legislation 
will be in favor of the small business 
man; the pendulum will be away from 
the combines and mergers.” (A younger 
Illinois business man.) 

“Tt will be harder for money to earn 
money. The ability of men to rise is de- 
pendent on their capacities, and that 
opportunity remains constant despite 
economic changes.” (An older Philadel- 
phia lawyer.) 

“There is always room at the top for 
smart young men, regardless of depres- 
sions or time.” (A retired Chicago cap- 
italist.) 


Legacy Investment Preferences 


Our next question was, “Suppose you 
were about to inherit $100,000 now, off- 
hand about what percentage of the money 
would you plan to put in these various 
things at this time?” Our respondents 
selected their fields for investment, 
among the seven offered, in this order: 
Government bonds led all the rest—only 
27 would put nothing in bonds, seventy- 
two would put in from 5 to 40 per cent 
and 45 would put in from 50 to 100 per 
cent. 

Second preference was common stocks: 
sixty-five would put nothing in common 
stocks, 53 would put from 5 to 40 per 
cent, and 26 would put from 50 to 100 
per cent. 

Third in preference was real estate: 
seventy-five per cent would put nothing 
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there, but 55 would put from 5 to 40 per 
cent and 14 would put from 50 to 100%. 

Fourth was paid-up insurance; eighty- 
nine, however, would invest nothing in 
paid-up insurance, 48 would put from 5 
to 40 per cent; and 7 would put from 50 
to 100 per cent. 

Fifth was preferred stock; despite the 
fact that 99 would buy none of them, 40 
would put from 5 to 40 per cent, and 5 
would invest 50 per cent of their $100,000 
legacy in preferreds. 

Sixth was savings banks. One hun- 
dred of our respondents felt they had 
no need of any further money in sav- 
ings banks, but 40 would put from 5 to 
40 per cent there, and 4 would put 50 
per cent of the total there. 

Next was corporate bonds. One hun- 
dred and three would buy none of them. 
Thirty-eight would buy from 5 to 40 per 
cent, and 3 would invest 50 per cent. 

Only two people said they didn’t know 
what they would do with this money, 
while a professional man had this idea: 
“I’d put money somewhere so the gov- 
ernment wouldn’t know about it.” 

We must bear in mind that each per- 
son was making the answer dependent 
on the present state of his investments. 
Perhaps the attendant comments of a 
couple of business men will throw addi- 
tional light on this: 

“This would not show what the aver- 
age man would do. I would want to put 
my money in something safe (100 per 
cent in War Bonds was his answer), be- 
cause I don’t need it. I would advise my 
sons to put 50 per cent in common stocks 
and 50 per cent in United States Bonds.” 

“Right now government bonds are the 
best bet,—they pay as much as banks. 
But in other times, I would put 50 per 
cent in common stocks.” 

The patriotic motive was responsible 
for a very considerable amount which 
would be put in Government Bonds, but 
comments also stressed their safety and 
the fact that the interest return was 
pretty close to as much as you could now 
get with safety anywhere. 


Would You Create a Trust? 


We finished our interview by asking, 
“Would you use any of this sum to create 
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a trust?” Fifty-two said they would, 87 
said they would not, and 8 were unde- 
cided. 

We asked the 52 “What do you feel are 
the advantages of creating a trust?” Six 
of them said that it avoids or reduces 
taxes. A beneficiary put it concisely: 
“It allows the fund to go for two gen- 
erations with only one inheritance tax, 
and tends to prevent dissipation of the 
principal over a long period’—a fact 
which seven others stressed. 

Eight others said that the advantage 
of a trust was that it provided expert 
management, an attitude summarized 
well by a respondent who said: “It is bet- 
ter to have money managed by experts.” 

Thirty-two mentioned the safety or se- 
curity that a trust gives to oneself or 
one’s family, or as a young business man 
put it: “I have a large family, and if 
anything happened to me, I’d like to feel 
they were taken care of until they were 
all 21,—-with the bare necessities of life 
at least.” An older business man 
stressed the “security to inexperienced 
heirs,” and a professional man in South 
Orange made the thoughtful comment 
that: 


“It gives your children an opportunity 
in life to develop their natural talents 
instead of taking any job in order to live 
from one Saturday to another. Ninety 
per cent of the people never have that 
opportunity.” 


An older lawyer based his vote for a 
trust fund on his travels to Florida and 
Arizona where he “saw many older cou- 
ples enjoying their old age because of 
creating a trust fund in their youth.” 

Two others said the advantage was 
that you could determine what you want- 
ed done with your money, and four gave 
miscellaneous reasons. 


Why People Don’t Like Trusts 


Of the 87 people who said they would 
not create a trust fund with any part of 
this $100,000 five said that they lacked 
confidence in bankers or managers of 
trust funds, an older business man in the 
South describing his feeling that: “I do 
not like the banks that manipulate them.” 

Five individuals came forth with the 
statement that bankers’ judgments on 
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investments were not good enough, and a 
Cleveland capitalist will probably aston- 
ish you with the statement that: “Bank- 
ers are no more capable than any one 
else.” 

Eight people said they preferred to 
handle or control their own money, or, as 
a business man in Kentucky put it: “I 
don’t see any serious disadvantages in 
trusts, provided they are in reliable 
hands. I wouldn’t have a trust fund, 
simply because I like to run my own busi- 
ness.” 

Seven said that your administration 
costs were too high. A doctor in Brock- 
ton had a particularly specific view on 
this: “It is legalized robbery—I see it as 
a drain on capital. I’ve seen it over and 
over as a doctor. Of $162,000 left asa 
trust fund, with a bank as trustees, law- 
yers and bank officers charged more than 
the beneficiary got.” 

Nine men said they would avoid a trust 
because the funds were taxable, one busi- 
ness man remarking that “‘An irrevocable 
trust is the only true trust and you must 
pay a gift tax on it. In an irrevocable 
trust fund, you can’t change the plan for 
conditions you can’t foresee.” 


Eleven said that the income on trust 
funds was too small, like the Chicago law- 
yer who gave his viewpoint that “since 
the return one could get with safety from 
trust investments would not be substan- 
tially greater than Government Bonds, 
you had just better forget it.” 


Two said that managers of trusts had 
to play too safe for them, or as an Illinois 
lawyer said: “They go into frozen stuff 
and won’t take chances.” Four objected 
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OF ANTIQUES, ART, 
JEWELRY, LIBRARIES, Etc. 
Trust officers have long recognized our 
fine facilities and location for the dis- 
persal of estate properties, and our 
special department of appraisals and 
inventories. Your inquiry is invited. 
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to the inflexibility of trusts—a belief 
that it “compels rigidity in an uncertain 
world.” 

Eight objected to the fact that their 
money would be tied up, and they couldn’t 
get it if they wanted it. Six said they 
couldn’t foresee the future or all the con- 
tingencies enough to warrant having a 
trust. 

Two objected to trusts because they 
feared inflation; two felt that Govern- 
ment Bonds were just as good or better; 
three felt that the government would 
eventually take over all insurance com- 
panies and all trust companies. Twelve 
contented themselves by just saying, “I 
don’t need one.” Most of these were in 
the same position as the retired capital- 
ist who said: “I can see no advantages 
to it, because I am single, have no depen- 
dents, and want to manage my own af- 
fairs as long as I can.” 

Five of those who said they would not 
put anything in a trust fund, said it was 
because they already had one as large as 
they needed. Four were unable to give 
any reasons for not wanting a trust, but 
ten gave scattered reasons, such as the 
business men who said: 


“Trust funds are about the safest 
things to invest in because they are based 
on things that fluctuate—i.e. real estate 
and stocks. I am against trust funds 
only because of the psychological effect 
they have on the younger men who ben- 
efit from them. It gives them too much 
of a feeling of security and makes them 
just sit back on their laurels.” 

“T believe that it is an admittance that 
one isn’t capable of handling his own 
affairs. I think that I, with my lawyer’s 
advice, can protect my family better 
than any bank can.” 

“T wouldn’t decide yet because my chil- 
dren are not old enough. I would first 
want to know whether they were capable 
of holding their own. If they were not, 
I would create a trust fund, otherwise 
not.” 

“There are men in my business who 
know more about my business than banks 
do, and I would have them as my trus- 
tees.” 


I am not at all sure that you couldn’t 
with profit turn to some of these people 
to write copy for your trust advertising. 
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By and large, our interviewers reported 
that they were given most thoughtful in- 
terviews, though we did find some people 
whose attitude was pretty much like that 
of the Californian who remarked: “You 
are asking questions that even the Sec- 
retary of the Treasury couldn’t answer.” 

An older business man in St. Louis 
confessed to our interviewer that while 
he had always earned very large sums 
of money and was regarded as well-to-do, 
he had never really saved very much, and 
made the significant comment that “The 
War Bond drive created a stimulus for 
me to save. I have $50,000 invested in 
them now, and hope to have that much 
more at the end of this year.” 

Statistics are open to many differing 
interpretations. Viewed in one way, 
there are majorities of more than three 
to one against the belief that financial 
conditions, either as to keeping an estate, 
or earning money from an estate, or 
creating an estate out of one’s efforts, 
will be better in the next twenty years 
than they were in the past two decades. 
But if we are to add together those who 
believe things will be definitely better 
and those who believe opportunities will 
be the same as they’ve been, we can make 
a more optimistic summary of this little 
study and say: “Even though these well- 
to-do men feel they have recently been 
buffeted about a good deal, and even 
though most of those we interviewed are 
well beyond the age normally regarded 
as most optimistic, there are just as 
many who think financial opportunity will 
be as good in the two decades to come, or 
even better, than they were in the past 
two decades.” 


A Woman's Will 


“A Woman’s Will,” booklet published by 
The Central Hanover Bank & Trust Com- 
pany of New York City, brings out very 
clearly the practical points on wills, trust 
funds, and estate management, with which 
every woman should be acquainted. The 
war has changed investment language in 
many respects; and this booklet should be 
of interest not only to women, but to every- 
one concerned with guarding the future se- 
curity of themselves and their families. 








CONTINUITY — WITH CHANGE 


Contrasts of Trust Business During and After 
the Last War and This 


FRANK F. TAYLOR 
Senior Vice President, Continental Illinois National Bank & Trust Company, Chicago 


OMETIMES, in looking ahead, we 

may be tempted to wonder whether 
there’s going to be any trust business 
at all in the future. Taxes are leveling 
the larger estates. The security markets 
are relatively inactive, and we see direct- 
ly ahead no great boom in corporate trus- 
teeships, or in registrar and transfer 
agency accounts. Work has multiplied 
and costs have increased. Fees are hard 
to increase. The outlook, at times, does 
seem dark. 

At such times I try to remember that 
the trust business goes on even though 
the details of our work may change and 
new problems must be surmounted. If 
the trust business is solidly based on the 
performance of a genuine 
economic service, as I think 
it is, it will go on. There 
will be continuity as well 
as change. 

During and after the last 
war, say from 1914 to 1923, 
unorganized as the busi- 
ness then was, if measured 
by present standards, it 
had already come a long 
way in the American 
scheme of things. In 1914 
there was a relatively small 


From address before Mid-Win- 
ter Trust Conference. 


volume of trust company business. I’d 
say that the volume now could easily be 
ten times as great as then. As late as 
1914, trust services weren’t generally un- 
derstood by the American people. They 
may not understand today as fully as we 
would like, but we are now seeking busi- 
ness from a relatively enlightened public. 
That marks a definite advance. 
Comparatively little trust advertising 
was done in that earlier period. Certain 
trust services not only had to be devel- 
oped more fully, but also the public was 
still to be informed as to those services. 
Since then we have given a great deal of 
attention to selling trust company facili- 
ties, in print and otherwise. For the 
most part, it has been “low 
pressure” salesmanship — 
the kind, in my opinion, 
which is desirable. Proper 
salesmanship means giving 
frank and honest informa- 
tion about services we are 
really prepared to perform. 
So perhaps we can feel that 
public acceptance of trust 
services has come a long 
way during the past twenty 
odd years—even though 
much remains to be done in 
this respect. 


FRANK F. TAYLOR 
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Relations with Attorneys and 
Banking Officers 


LTHOUGH there is, and may always 
be, some conflict of interests, the re- 
lationship between trust companies and 
the legal profession is greatly improved, 
and is improving. It was during the pe- 
riod 1914-23 that lawyers and trust men 
were discussing the problems that con- 
fronted them in defining the scope of the 
services to be performed by each group. 
A statement of principles was adopted in 
1941 by the American Bar Association 
and the Trust Division. This still serves 
as a guide for good business practice in 
our dealings with the general public and 
with the legal profession, and betterment 
of relations will doubtless go on. In the 
improving relationship I see again an il- 
lustration of my thesis of continuity with 
change. 

Problems of internal. organization, of 
personnel, and of training were just de- 
veloping during and after the last war, 
as the outgrowth of increased volume of 
work. No operating bulletins or person- 
nel manuals were available at that time. 
In many instances, trust duties were as- 
signed to banking officers who didn’t give 
their full time to the work, although 
gradually it became the practice to separ- 
ate trust duties from banking work. 


With the divorce of banking from 
trust operations, there often developed a 
lack of understanding between the bank- 
ing and trust officers. Until recently, too 
many of us in trust departments didn’t 
try to see that banking officers were rea- 
sonably informed about trust work, even 
though much of our trust business came 
from our own banking departments. We 
were sometimes charged, rightly or 
wrongly, with taking the attitude that 
trust business was a great mystery and 
that bankers just couldn’t understand. 
But we have stripped away at least part 
of the mystery, and understanding and 
the spirit of cooperation have greatly in- 
creased. 


Joint Efforts Through Association 


ACK in the good old days, each trust 
company went very much its own 

Each felt that its situation was 
It knew best what 


way. 
like unto none other. 
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to do about its own affairs. During most 
of the period 1914-23, there was no uni- 
formity of ideas as to methods of opera- 
tion and management. Business was de- 
veloping rapidly and there was scarcely 
time to have a meeting of minds, and 
perhaps there wasn’t the inclination. Ac- 
counting practices varied widely, concep- 
tions of the scope of the various types of 
service were not uniform, and few, if 
any, trust companies knew the cost of 
their services. The same types of busi- 
ness were often accepted on different fee 
bases, not only as between different trust 
companies, but also as between customers 
of one’s own institution, partly because 
of banking relationships. Net earnings 
figures were either not computed or didn’t 
mean much. Trust business didn’t stand 
on its own legs. 


But in 1920, with fear and trembling, 
trust men got together in their first mid- 
winter conference in New York City, to 
discuss problems of common interest and 
suggest solutions. Committees were ap- 
pointed and studies were made, all of 
which led to the adoption of many of the 
practices that are now standard, as to 
accounting, fees, advertising, personnel 
selection and training, and _ business 
ethics. 


Growth of Laws 


N the latter part of the previous war 

and post-war period another begin- 
ning was made. Indeed, I feel tempted 
to characterize it as a decade of coopera- 
tive beginnings in trust company work. 

Federal and state laws affecting trust 
operations began to multiply, and appar- 
ently the end is not vet. In 1913, the first 
federal income tax law came; and the 
Federal Reserve Act was passed, begin- 
ning a new control over trust operations; 
uniform stock transfer acts were put into 
effect in the various states; a federal es- 
tate tax law came in 1916; alien property 
legislation was enacted during the last 
war—but not blocked accounts. 

However, during the decade, reciprocal 
legislation as to inheritance taxes re- 
lieved one of the big headaches of trust 
men. New laws complicated but also 
eased the problems of the trust compan- 
ies. 
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Types of Business 


URNING to the types of trust busi- 

ness we did during the decade 1914- 
23, we find the familiar list of services: 
administrator, executor, conservator, 
guardian, trustee under will and under 
agreement, custodian or agent, trustee 
under corporate mortgages and inden- 
tures, transfer agent, and registrar. In- 
surance trusts, personal and business, 
came along before the period was over, 
with a flourish of trumpets. 


There was a big expansion of agency 
and custody accounts. For example, in 
three of the component banks of the Con- 
tinental-Ilinois, this kind of business in- 
creased three and one-half fold during the 
decade, while executor and trustee ap- 
pointments increased 130 percent. In 
corporate trusteeships, agencies, and 
registrarships, there was expansion, but 
not to the same extent as in the “new 
era” which followed 1923. 


All told, the great change during the 
period 1914-23 was in the volume of trust 
company work and in the enlargement of 
existing trust services. After the en- 
actment of the federal income tax law, a 
person coming to us with a problem or- 
dinarily had little hesitation about re- 
vealing all the facts as to his estate, 
since he had already disclosed them to 
the tax authorities, and we were thus 
able to make a thorough diagnosis and 
work out a complete estate program. 

Then, as today, personal trust services 
were designed to meet a real, human 
need. In my opinion there is no satisfac- 
tory substitute for them. 


Investment and Taxation 


T is said that the best advertisement 

for a trust department is to do a good 
job of investing trust funds. But in con- 
sidering the current problem, one is 
struck by the contrast in 1914-23 when 
there was no dearth of eligible bonds, 
even “legals.” Interest rates were much 
higher and beneficiaries could be pro- 
vided with reasonable money incomes, 
although most of the time living expenses 
were so high as to affect their real in- 
comes adversely. The amount of statis- 
tical work was nowhere near as great. 
A good bond man was the prime requisite 
for our investment staff. We bought 
bonds to hold to maturity, or at least that 
was our intention. We weren’t thinking 
about common trust funds as we are to- 
day. 


During the last war, heavy taxes were 
imposed to meet the expenses of war and 
of civil government. But the expenses 
of the Federal Government were only a 
fraction of what they are now, and taxes 
were imposed for revenue, not as an in- 
strument of social control or as a device 
for the redistribution of wealth. Filing 
of tax returns was less complicated and 
less costly. 


During the war, the highest surtax 
rate was 63 per cent; there was an ex- 
cess profits tax, with the top rate 80 per 
cent; the highest rate of normal tax was 
12 per cent. The first federal estate tax 
came in 1916. The highest rate was 10 
per cent. In 1918 the highest rate was 
25 per cent. The next year the rates 
were reduced, and stayed so until the 
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middle of the twenties. There was no 
gift tax. 


Price Changes 


HE rise in deposits contributed to 

the rise in prices from 1915 to 1920. 
If the present huge volume of deposits 
should be used more freely, it would un- 
doubtedly have an impact on prices, 
thereby causing problems as to trust in- 
vestments and again affecting adversely 
the amount of commodities and services 
that could be commanded by the money 
incomes of beneficiaries. 


The fluctuation of business during the 
1914-23 period perhaps can be illustrated 
most clearly by the course of commodity 
prices. And it was this background of 
general business that we had ever in 
mind as we carried on with our trust in- 
vestments and other operations. We 
didn’t work in an economic vacuum then 
any more than we do today. 

At the peak, in May 1920, commodity 
prices were almost two and one-half times 
as high as at the beginning of the war 
—or not quite two-thirds higher than to- 


day. Then came the down-slide of 1920- 


21. By June 1921, prices were only a 
little more than half as high as at the 
peak. From then on in the twenties, the 
price level fluctuated just under the 1926 
average, or somewhat below where it is 
today. 

Remember that the “new era” of 1923- 
29 was not a period of rising commodity 
prices, but was one of a speculative up- 
surge of stock prices. Also, trust com- 
panies made adjustments and came 
through both periods without relaxing 
their standards. Indeed, one of the 
things that is conspicuous, as I think 
back over almost forty-five years in trust 
company work, is the continuous effort 
to maintain or raise the standards 
against which we measure our actual 
trust performance. 

There wasn’t the general fear of infla- 
tion during the last war that there has 
been of recent years. The “horrible ex- 
amples” (in Germany and France) 
weren’t before our eyes during the 1915- 
20 rise in commodity prices in the United 
States. Besides, the American people 
managed to live through the “high cost 
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of living,” which was the term most of 
us used at that time in speaking of infla- 
tion, but we might not do as well an- 
other time. 


The Outlook 


HAT of the future? I doubt that 

anyone really knows. Perhaps. the 
thing to do is merely to be about our 
daily trust work as conscientiously and 
intelligently as we can, to all appear- 
ances with a minimum of mental per- 
turbation. Perhaps in the notion I have 
tried to advance—that of continuity, al- 
though with change—there is a basis for 
confidence in the future of the trust busi- 
ness. 

I am not afraid that the advantages 
of range of climate and natural resources 
of this great nation of ours will be lost, 
whatever the shape of the world to be. 
The skill and ingenuity and productive 
capacity of Americans, so fully demon- 
strated in this war, can continue unim- 
paired, or doubtless increase. However, 
I do not see how this country can pro- 
gress to the degree that is possible unless 
the spirit of enterprise is allowed fuller 
play when the exigencies of war have 
passed, under the American system of 
free enterprise. By that I mean more 
of private enterprise and less of man- 
agement by government. Free enter- 
prise is more than private property, it is 
the freedom and desire to be enterpris- 
ing and to compete. 

I realize that there will be government 
regulation of public utilities—that is, 
regulation of industries which are nat- 
ural monopolies—and other businesses 
heavily freighted with public interest. 
For example, banks and insurance com- 
panies will continue to be regulated. 
But there is a great difference between 
necessary regulation of business and a 
“managed economy,” in which govern- 
ment officials manage or control the sup- 
ply of money, control the prices of all 
kinds of commodities and _ services, 
determine the supply of products, and try 
to manage the consumption of what is 
produced. For most fields of business 
activity, I prefer that markets, rather 
than government officials, shall control 
production and consumption. And I be- 
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lieve that most people, when the war is 
won, will want less of regimentation. 
Perhaps, also, they will seek a tax struc- 
ture which will permit greater freedom 
for private enterprise. 

I do not see how the trust business 
could prosper under a program of social- 
ization, or nationalization, or statism. 
Socialization has gone farther in England 
than we may realize, and there are those 
even in high places in the English church 
and state who are calling for the nation- 
alization of land, the banks, the insur- 
ance companies. 

I hope that any trend toward socializa- 
tion will not go far enough in the United 
States to jeopardize the work to which 
we are devoting our lives. And I believe 
that private property is so widely dis- 
tributed here that we need not fear. Be- 
sides, ours is not a deficit economy neces- 
sitating regimentation during periods of 
peace. Moreover, the system of free en- 
terprise will remain, with modifications 
from time to time, because most Ameri- 
cans still believe in it. But we must be 
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alert to see that it does continue and that 
the modifications are not made too hast- 
ily. 


a 


Savings Soar 


Record deposits and assets, representing 
about one-eighth of all American bank de- 
posits, were reported at the beginning of 
1944 by members of the National Associa- 
tion of Mutual Savings Banks. In 1943 de- 
posits increased by $1,086,067,095, a gain 
unmatched in 128 years of the mutual sav- 
ings bank system, bringing total deposits of 
these institutions in the 17 states where 
they operate, to the new peak of $11,707,- 
025,048. “This record peak of savings em- 
phasizes that the American people are re- 
stricting their spending and applying their 
will to save for personal and national re- 
quirements,” commented President George 
J. Bassett, who is president of the Connec- 
ticut Savings Bank, New Haven. “Sub- 
stantially every dollar of the large deposit 
gain was turned over to the Government 
for its securities.” 








PROVIDENCE 
E. PROVIDENCE 


WOONSOCKET 
PASCOAG 


wide trust institution. 


PAWTUCKET 
BRISTOL 


the forthright performance of your require- 
ments in all matters of Agency, Custodian- 
ship, and complete Personal and Corporate 
Trust and Estate work is assured through the 
broad and capable facilities of this state- 


We invite inquiries. 


‘Industrial TRUST COMPANY 


Member of Federal Deposit Insurance Corporation 


WESTERLY 
WICKFORD 


WARREN 
NEWPORT 





TRUSTS and ESTATES—February 1944 


OBJECTIVES OF INTERMEDIATE ACCOUNTING 


RICHARD G. STOCKTON 


Chairman, Special’ Committee on Intermediate Court Accounting: 
Vice President & Senior Trust Officer, Wachovia Bank & Trust Co., Winston-Salem, N. C. 


HE job of our Committee is not to 

attempt the draft of a Uniform Ac- 
counting Act, or even to suggest amend- 
ments to the Uniform Trustees Account- 
ing Act adopted in form or substance in 
Indiana, Kansas, Nevada and Washing- 
ton. Rather it is to undertake to outline 
the underlying objectives of intermediate 
court accounting, and how they may be 
attained most practically and economi- 
cally. 

At its first meeting, we began the 
study of what is required in intermediate 
court accounting: First, to give all par- 
ties in interest, including the court, com- 
plete information which will clearly dis- 
clo;ie the manner in which the account 
has been administered over the account- 
ing period; and, second, to give the exe- 
cutor, guardian or trustee the protection 
to which it is entitled. Our Committee’s 
work will be tremendously aided by the 
factual study on this subject now being 
completed by Gilbert Stephenson. His 
analysis of the various state statutes on 
intermediate court accounting shows very 
divergent requirements. Letters from 
trust men all over the country prior to 
making the study show the utter con- 
fusion which now exists not only in dif- 
ferent states but in different parts of 
the same state, and even in the procedure 
adopted by different trust institutions in 
the same city. 


As Senator Roseberry pointed out in 
an article in Trusts and Estates,* 


“The real tests of the value of any 
suggested accounting procedure are its 
simplicity, its fairness to all concerned, 
its inexpensiveness, and its finality.” 


Cost Factor 


NE phase that our Committee ex- 
pects to consider most seriously is 


From report to Mid-Winter Trust Conference. 
*Aug. 1939, p. 135, 141. 


the cost involved. The fact that the ac- 
counting charges come out of the pock- 
ets of the beneficiaries should in no wise 
lessen our earnest and constant desire 
to seek accounting procedure which will 
produce the desired results briefly men- 
tioned above, but at the minimum of ex- 
pense. In an address before the Section 
of Real Property, Probate and Trust Law 
of the American Bar Association, Hon. 
Nelson J. Brewer, Judge of the Probate 
Court of Cleveland, said 


“The ideal accounting procedure must 
be economical. There is no justification 
in settling upon beneficiaries exorbitant 
expenses for protecting the fiduciary 
against his own misdeeds .... The cor- 
porate trustees have probably been more 
realistic in their approach to the prob- 
lem of estate and trust administration 
than have the lawyers, judges and legis- 
lators.** 


Your Committee shall keep this chal- 
lenge constantly in mind, and it is our 
hope, within a reasonable time, to make 
a report which will contain helpful sug- 
gestions on the fundamental objectives 
of intermediate court accounting, and 
how they may be obtained in the most 
practical and economical manner. 


The members; of our Committee have 
asked that I urge you to give us every 
suggestion arising out of your experience 
in intermediate court accounting that 
might be helpful. The effectiveness of 
the work we may be able to do will be 
tremendously aided by this assistance. 


**Sept. 1943 Trusts and Estates 219, 222. 


+William M. Baker, Asst. Trust Officer, Summit 
(N. J.) Trust Co.; Richard S. Douglas, Assistant 
Counsel, Cleveland Trust Co.; Francis A. Ohleyer, 
Senior Trust Officer, Fletcher Trust Co., Indian- 
apolis; Paul Wagner, Vice President, Fidelity- 
Philadelphia Trust Co., Philadelphia and Walter 
E. Bruns, Vice President and Trust Officer, Bank 
of America, San Francisco. 
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Here’s Bank Personnel Administration 


WITHOUL gucwwon, 


Graph-A-Matic brings to your personnel admin- 
istration a graphic presentation of the quality of 
each employee’s performance, as determined by 
supervisors’ ratings. 

An exclusive feature of the Kardex Visible 
System of Administrative Control, this Rem- 
ington Rand development charts employee effi- 
ciency on the visible margin of each record card, 
serving as a “moving finger” to guide you] un- 
erringly in making accurate and fair decisions. 

Information highlighted by the Graph-A-Matic 
signal is amply substantiated. On the famous 
Kardex visible margin is each employee’s name, 
office, department, date of next salary review, pay 
basis, and other pertinent data. And merely by 
flipping up the card you have each employee’s 
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, 


complete history at your fingertips... the full 
detail of seven all-inclusive personnel records 
in one place! 

NEW INFORMATION. Because it’s so im- 
portant to your organization and to yourself 
that promotions be made on the basis of clear, 
objective facts, we urge you to study the prac- 
tical ideas illustrated in our new folder—“Behind 
Sound Personnel Decisions... Facts!” Write, 
phone or wire our nearest Branch Office for your 
free copy. 

The “Fact-Power” generated by Kardex and 
Graph-A-Matic is being utilized in connection 
with many other bank operating records. One 
of our Systems and Methods Technicians will 
gladly discuss with you its value in your bank. 


SYSTEMS DIVISION 


REMINGTON RAND 


BUFFALO 3, NEW YORK 
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TRUST POLICIES 


RAYMOND H. TROTT 
Chairman, Committee on Trust Policies; Vice President, Rhode Island Hospital Trust Co., Providence 


HERE is no question but that the 

public will continue to demand the 
services of trust institutions, and they 
must be prepared to meet it. It is prob- 
ably safe to say that the numbers of ac- 
counts and the lists of customers will in- 
crease in considerably greater ratio than 
the volume of assets. Trust institutions 
must examine themselves critically and, 
where faults are found, take the neces- 
sary steps to correct them. 


In reviewing the past twenty years of 
trust business, it will easily be seen that 
a very great deal has been accomplished. 
Trust institutions have become firmly en- 
trenched in our economic picture. The 
conservation and protection of accumu- 
lated wealth is a recognized necessity, 
and in the eyes of the public the trust 
institution is now becoming the recog- 
nized agency for this protection. But 
there are certain obligations that the ac- 
cumulation and protection of wealth en- 
tail. The owners and conserves of 
wealth can exist only in so far as they 
meet the demands of public necessity. 
These demands have changed and prob- 
ably will continue to change. Trust in- 
stitutions must not only recognize these 
demands but, where they are sound and 
equitable, support them, and where they 
are unsound, oppose them. 


In the Statement of Principles, trust 
institutions have clearly set forth the fun- 
damentals upon which their business is 
based, and the public has a standard upon 
which to predicate its demands. Other 
cooperative statements with certain 
groups have established other guides and 
specific standards. Continued emphasis 
should be placed upon the Statement of 
Principles, and conscientious’ efforts 
should be made by trust institutions to 
impress upon their employees the neces- 
sity of conducting their activities in 
strict conformity. Efforts should be 
made to obtain public recognition that 


From report to Mid-Winter Trust Conference. 


such is being done. This is also true of 
the other cooperative agreements govern- 
ing relations with various groups. 


Making Trust Service Available 


HEREAS trust institutions now 

have many small accounts, in the 
future the smaller accounts will prob- 
ably predominate due largely to high in- 
heritance and income tax rates which 
will probably continue to be severe. Trust 
institutions must prepare accordingly. 
Their place in our social and economic 
life must now more than ever before de- 
pend on the smaller sized account. 


In approaching this situation, trust in- 
stitutions must be alive to certain fun- 
damentals: Is there a real need for trust 
services? Is the trust instrument clearly 
drawn? Are the provisions for the ad- 
ministration of the trust practical? 
Unusual and unnecessarily complicated 
provisions should be avoided if possible 
but when they are insisted upon, the 
trust institution should be adequately 
compensated. Trusts containing unwork- 
able provisions or those clearly contrary 
to good trust practice should of course 
be declined. The common trust fund 
when permitted by law and where sur- 
rounded by the recognized safeguards of 
good form and careful administration is 
a desirable means of handling the invest- 
ment problems of the small account. The 
smaller accounts must also show a profit- 
able return, by efficient operation and 
proper compensation. A comprehensive 
method of figuring costs is essential. 
Careful studies should be made toward 
this end and the results efficiently ap- 
plied. 


Advertising should conform to the 
standards set by the Statement of Prin- 
ciples. Group advertising is desirable 
in communities where trust institutions 
can find a common ground upon which a 
campaign can be based. All advertising 
should be dignified and restrained, and 
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particular care should be taken that it 
does not either directly or indirectly 
carry the implication that trust institu- 
tions are trying to encroach on the field 
of the other professional groups, parti- 
cularly lawyers. The standards set by 
the Statement of Principles should also 
govern personal solicitation. 

A geographical survey should be made 
to ascertain if there are areas where good 
trust services are not available, and if 
there are such, an effort should be made 
to provide trust facilities. 

Young men should be encouraged to 
make trust business a career. Possibly 
educational institutions should be in- 
duced to provide courses for teaching 
trust business. 


Subjects for Study 


T is recommended that the Trust Divi- 

sion continue with increasing vigor its 
advocacy of the adoption of the Prudent- 
Man Rule. 


The Trust Division recommends that 
trust institutions, particularly the larger 
ones, appoint committees who will formu- 
late plans for the conduct and develop- 
ment of. their business. Such a proce- 
dure is especially desirable at this time 
because of the unusual conditions grow- 
ing out of the war. Also it may be ad- 
visable in many localities to exchange 
ideas with other institutions. In some 
cases, it may be well for local trust or 
bank associations to undertake this task. 


Among timely subjects for considera- 
tion are the following: 


. What can be done to make trust facili- 
ties more available? 

. Improved operating methods. 

3. Best use of personnel available from 
return of employees from the armed 
services. 

. Appointment of what might be called 
a “Committee on Operations” whose 
duties would be to challenge methods 
previously followed and make note of 
what are considered shortcomings of 
the particular institution. 

. Whether or not a common trust fund 
should be established. 


A much better understanding on the 
part of the general public of trust insti- 
tutions and their functions is desirable. 


3 


Trust business is still clothed with too 
much mystery, most of which can be re- 
moved without a violation of the confi- 
dential relationship owed to a particular 
account. Among the fundamentals that 
the trust institution must present prop- 
erly are its background and experience, 
its general policies in the operation of 
trust business, and the safeguards that 
have been developed for the property un- 
der its care. Likewise it is its duty to 
make available by appropriate mediums, 
information regarding the varied ser- 
vices it is equipped to perform. The 
broad experience of trust institutions 
should be explained, particularly to law- 
yers, clergymen and others who give ad- 
vice, in order that they may be in a posi- 
tion to draw upon the results of this ex- 
perience in advising others for whom 
trust services seem desirable. 


Rights of Foreign Trust Companies 


fiers the present confusion as to the 
rights of out-of-state trust institu- 
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tions may be abated, the Committee on 
Trust Policies recommends that the Com- 
mittee on Fiduciary Legislation cooper- 
ate with the Commissioners on Uniform 
State Laws in the formulation of two 
uniform statutes designed: 

1. To establish the rights of a trust 
institution acting as executor, adminis- 
trator, trustee or guardian of a resident 
of one state to deal with property rights 
in another state, such as to take posses- 
sion of and to remove a bank account or 
other personal property, to foreclose a 
loan secured by property located in that 
- other state and to resell the property thus 
acquired, or convey real property located 
in that other state; and 

2. To establish the right of a trust in- 
stitution selected and named by a person 
who is a resident of a political subdivi- 
sion other than that in which it is located 
to serve as executor or trustee under will 
or to receive a bequest of property as an 
addition to an existing trust, subject, 
however, to the right of the courts of 
such political subdivision to deny appoint- 
ment for the same causes as would result 
in the denial of appointment of a trust 
institution located within such political 
subdivision and with proper recognition 
always of the principle of states’ rights 
and considerations of public policy. 


Relations with Attorneys 


HE continuation of harmonious rela- 

tions with various’ professional 
groups is very desirable, particularly at- 
torneys with whom, for the protection of 
our customers, it is necessary that we 
work in close cooperation. The State- 
ment of Policies adopted by the Trust 
Division and the American Bar Associa- 
tion contains the fundamentals of this 
relationship. It should be re-distributed 
and re-emphasized. Where local coopera- 
tive agreements are in effect they should 
be brought into harmony with this State- 
ment. Where they do not exist, an at- 
tempt should be made to have them adopt- 
ed. Once adopted and joint committees 
formed to give effect to them, efforts 
should be made to keep these local com- 
mittees functioning. Wide distribution 
should be given to this Statement both to 
attorneys and to banks, and heads of 
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trust institutions should be impressed 
with their personal responsibility in 
familiarizing their employees with it. 
While a cooperative attitude should be 
shown toward attorneys, it should be 
made clear that there is an expectation 
that cooperation will also be offered by 
attorneys. The desirability of indepen- 
dent counsel, for the protection of the 
customer and the trust institution, should 
be repeatedly emphasized. 


Service for Men in Service 


ewes business of men in the armed 
services and their families calls for 
the sympathetic attention of trust insti- 
tutions. There will be many cases where 
trust services will be needed for long 
periods of time in the future. Many ac- 
counts will probably be small and cover 
only the income and outgo of funds de- 
rived from government compensation. In 
some cases, there will be accumulations 
requiring investment. 


Special plans should be made to care 
for these, taking into consideration on 
the one hand the administrative and in- 
vestment problems, special governmental 
supervision, as well as the personal in- 
terest that will be essential; on the other 
hand, consideration should be given to 
the use of common trust funds, broad in- 
vestment authorities and the availability 
of government bonds for investment pur- 
poses, all of which should reduce costs of 
management. In the light of all circum- 
stances, these accounts should willingly 
be accepted under plans fair to the com- 
panies as well as to the customers. 


The Committee on Trust Policies is 
giving considerable attention to the long- 
range implications of current trends as 
they affect our business. With our 
growth we must necessarily have prob- 
lems, some not now foreseen. We must 
solve them quickly and intelligently, al- 
ways in the knowledge that we are in a 
considerable measure public institutions 
and it is the duty of trust institutions to 
set their standards for a high degree of 
workmanship, because it is on this basis 
only that we can best serve the public. 
The changing world of the future is a 
definite challenge to trust institutions. 
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PROGRESS OF COMMON TRUST FUNDS 


GEORGE C. BARCLAY 


Chairman, Committee on Common Trust Funds; Vice President, City Bank Farmers Trust Company, 
New York City 


N 1943 six states—Georgia, Wiscon- 
sin, Ohio, Illinois, Connecticut, and 
Alabama—enacted legislation authoriz- 
ing the use of common trust funds. 
There are now enabling acts in twenty- 
one states, including most of those where 
there is a great amount of trust busi- 
ness. In Missouri the courts have held 
that common trust funds may be oper- 
ated even without enabling legislation. 
In four states the new legislation was 
in general copied after the Michigan law 
which had previously been considered 
the best model, as it took a position half 
way between the detailed intricacies of 
the New York law and the abbreviated 
form of the so-called uniform statute. 
The Wisconsin law is along the lines of 
the uniform statute. The Connecticut 
law is a thing apart in that it restricts 
the use of common trust funds to trusts 
containing specific authority to use com- 
mon trust funds (which I should have 
thought would have been sufficient to jus- 
tify the establishment of common trust 
funds in the absence of a statute) and 
limits the size of any common trust fund 
to $200,000. This is the only state which 
has a limitation on the size of a common 
trust fund as distinguished from limita- 
tions on the size of the participation of 
any one trust. 
In New York a series of 
amendments were made to 
the statute last year with 
the result that existing 
trusts may now participate 
in common trust funds 
with respect to which the 
trustee has broad invest- 
ment discretion. The 
amendments also greatly 
simplified the judicial set- 
tlement of the accounts of 
trustees of common trust 


From report to Mid-Winter 
Trust Conference. 
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funds, and made various other helpful 
changes. 

Only a small number of new common 
trust funds have been placed in opera- 
tion. There are now twenty-four com- 
mon trust funds in existence: Pennsyl- 
vania 10,* Delaware 4,* Missouri 3,* 
Minnesota 2,* North Carolina 1, Ver- 
mont 1, Connecticut 1, Georgia 1, Cali- 
fornia 1, which operates without statute. 
The establishment of funds is under con- 
sideration by banks in some of the other 
states. : 

Each bank which has approached the 
question of operating a common trust 
fund has apparently done so with great 
care, caution and conservatism. The 
banks have first analyzed the need of 
such a fund, to wit, were they adminis- 
tering a suitable number of trusts for 
which a common trust fund would be ad- 
vantageous? I am often asked how small 
a common trust fund can be. If the value 
of a common trust fund ‘is not at least 
$250,000, then full advantage cannot be 
taken of the limitation in Regulation F 
that up to $25,000 may be invested by 
any one trust so long as no participation 
exceeds 10% of the value of the common 
trust fund. But the real question is, 
has a bank a problem in connection with 

its small trusts which a 
common trust fund can 
help solve? 


Investment Policy 


HE banks also appear 

| to have operated their 
funds, in general, on the 
basis of a sound investment 
philosophy. I have recent- 
ly been furnished with 
some statistics relating to 
the operations of 16 com- 
mon trust funds. Of the 
16 four are outside the 


*2 operated by 1 bank. 
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general investment pattern for various 
reasons. Averaging the investment policy 
of the other twelve, the ratios of different 
classes of securities are: 


Cash and Government bonds 31.72% 
Corporate bonds 25.04 
Preferred stocks 14.76 
Common stocks 26.24 
Miscellaneous 2.24 


The percentage in bonds, including gov- 
ernment and corporate together, ranges 
from 75% to 39%. The percentage in 
common stocks ranges from 36% to 
10%%. The miscellaneous items are 
held in four funds, two of which hold 
mortgages, one Canadian bonds, and one 
municipal bonds. 

These statistics, showing a conserva- 
tive policy, may serve as a basis for rais- 
ing the $25,000 ceiling. Effort is being 
made in that direction with as yet no 
definite indication of results. 


Publicity 


REAT care should be exercised in 

respect to any advertising or pro- 
motional activities relating to common 
trust funds. Advertising of an educa- 
tional nature is entirely proper. On the 
other hand, common trust funds are not 
investment trusts and therefore any such 
advertising should strictly avoid state- 
ments which may imply that the public 
should create trusts principally in order 
to use a common trust fund, instead of 
making it clear that a common trust fund 
is merely one of several services which a 
bank makes available to persons who 
need to create trusts by will or deed for 
bona fide purposes. Care should also be 
taken not to advertise in such fashion 
that comparisons can be made as between 
unit values, income yields, etc., by per- 
sons who have no facilities to ascertain 
facts which might explain variations of 
performance as between different funds. 


The common trust fund of the Scranton 
(Pa.) Lackawanna Trust Company had 
a total value of $1,249,301.27 at the end of 
its fiscal year on November 30, 19438. This 
represented 128,907 units held by 105 par- 
ticipants. Income distribution for the year 
amounted to $46,540.39. 
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Charitable Common Trust 
Funds Created 


A Community Trust Composite Fund, for 
the aggregation and administration of char- 
itable gifts of smaller size than those usual- 
ly acceptable as separate trust funds, has 
been created by The New York Community 
Trust. The new Composite Fund is in the 
form of an “open-end” account to which 
successive contributors may make additions 
for charitable purposes on uniform terms 
stated in identical letters of transmission 
accompanying each donation. Other funds 
of the Community Trust are administered 
as individual units. 


The Chase National Bank of New York 
will act as trustee of the initial group of 
gifts to the Composite Fund. Additional 
units may later be instituted in the custody 
of other trustees of the Community Trust. 
For the time being it is planned to accept 
trusteed contributions of $1,000 or more, 
for use in furtherance of the broad charit- 
able objectives of The New York Commun- 
ity Trust, without preferential designation 
by the contributor for specific charitable 
purposes. 


A “Combined Fund” of generally similar 
character to the “Composite Fund” in New 
York was created in the Cleveland Founda- 
tion, pioneer community trust, a few weeks 
previously. 


First Common Trust Fund 
in Georgia 


The Trust Company of Georgia in Atlanta 
became the first institution in the State to 
establish a common trust fund when its 
Board of Directors last month approved a 
plan submitted to it by officers of the com- 
pany and its Trust Investment Committee. 
Before recommending adoption of the plan, 
the senior trust officer, the investment of- 
ficer and the officer in charge of operations 
made first hand examinations of common 
trust funds in Philadelphia and other cities. 
These visits, in the words of Senior Trust 
Officer James C. Shelor, “convinced us more 
than ever of their desirability and of the 
real important place they will occupy in the 
modern trust department in the years to 
come.” 
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MEETING THE BANK MANPOWER SITUATION 


WILLIAM POWERS 


Deputy Manager and Director of Customer and Personnel Relations, American Bankers Assn. 


URING 1942 personnel turnover in 

banks located in critical and semi- 
critical areas averaged 30%, while in 
1943 turnover in the same areas was be- 
tween 35 and 40%. 


The difficulty of obtaining replacement 
employees is emphasized by the fact that 
in 1943 the formerly reliable sources, 
such as high class business schools, col- 
leges and universities, had practically 
dried up. Banks prior to the war ob- 
tained 75% of their replacements from 
these three sources, but in 1943 not more 
than 20% of needed replacements came 
from the schools and universities. To 
make up for the failure of these sources, 
banks drew replacements from others 
hitherto unused. Many new employees 
were drawn from department stores, 
gasoline stations and retail service or- 
ganizations whose business had shrunk 
as a result of the war. On the whole 


these replacements have been doing a 
very good job. 


A new development in the replacement 
problem is the so-called ‘“job-freeze.” 
Bankers should seriously and favorably 
consider obtaining a locally needed clas- 
sification from their area War Manpower 
Commission director. Without such a 
classification, banks in critical and semi- 
critical areas will soon find themselves 
restricted from any hiring 
whatever except part- 
timers. In the last three 
months banks in 16 large 
cities have obtained a local- 
ly needed _ classification 
from their area directors. 


Banks in 46 areas are 
now on a work week longer 
than 40 hours. In only a 
few of the areas, however, 
are the banks on a full 48- 


This is a summary of Mr. 
Powers’ remarks at the Mid- 
Winter Trust Conference; no 
manuscript was available. 
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hour week. In the other districts the 
War Manpower Commission directors 
have approved minimum work weeks be- 
tween 40 and 48 hours, the average being 
approximately 44 hours. 


The supervisory authorities are much 
more strict in their application of salary 
stabilization regulations now than. they 
were a year ago. Under the present 
regulations banks with 31 or more em- 
ployees are required to file with the War 
Labor Board a formal list of job classifi- 
cations and a formal plan of granting 
wage increases within and between the 
salary ranges set forth in the job clas- 
sification list. Without a formal salary 
increase plan approved by the War Labor 
Board, a bank is restricted in granting 
merit increases to 10 cents per straight 
time hour per week for half of the num- 
ber of employees in the organization, or 
5 cents per straight time hour per week 
for all of the employees, within any cal- 
endar year following July 31, 1943. In 
the absence of a specifically approved 
plan a bank would be restricted in grant- 
ing promotional increases to 15% of the 
former rate or the minimum rate pre- 
vailing in the new job to which an em- 
ployee might be promoted. Bankers 
should complete their job classification 
lists, including job descriptions and job 

evaluations, and work out 
equitable salary increase 
plans for presentation to 
the War Labor Board. The 
War Labor Board is re- 
ported by a number of 
banks to be giving more 
favorable consideration to 
bank applications now than 
three months ago. 


Bankers ought not to 
treat the possibility of a 
labor draft lightly. If the 
European invasion does not 
progress as favorably as we 
anticipate there is a fair 
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possibility of the labor draft being passed 
by Congress. Bankers should prepare 
for it in any event, and plan now for 
such replacements or substitutions as 
may be necessary in case the labor draft 
becomes law. 


A job training plan that has been used 
extensively in industry in the training of 
new and upgraded people, has recently 
been adopted by banking. One of the 
results in the industrial field has been 
the reduction of training time on the 
average of 50%. Late last fall the Amer- 
ican Institute of Banking made arrange- 
ments with the, Training Within Industry 
Division of the War Manpower Commis- 
sion whereby the industrial training pro- 
gram was made available to banks. Dur- 
ing the past four months that program, 
with some adaptation, has been made 
available by the A. I. B. to banks in 46 
cities. The hundred instructors trained 
through the program has processed ap- 
proximately 1,000 job supervisors in the 
banks and these supervisors in turn have 
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used their improved training technique 
in breaking in close to 10,000 new and 
upgraded bank employees. 


Savings Banks Trust Co. Reports 


The Savings Banks Trust Company of 
New York City, which is completely owned 
by savings banks in the State, paid the 
member institutions the largest amount of 
interest and the highest dividends in the 
company’s ten-year history. Interest on 
time deposits amounted to $1,482,000, while 
dividends totalled $24 per share, including 
an extra of $16. 


The trust company provides investment 
information service to 97 banks with port- 
folios aggregating approximately $2,225,- 
000,000. In his annual report, President 
August Ihlefeld stated: “In the field of re- 
search, which has taken on added im- 
portance in planning for the post-war pe- 
riod, the primary effort of our Research ’De- 
partment has been devoted to the analysis 
of mortgage lending areas throughout the 
United States.” 
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‘To Represent You 


We are ready and able to act as the 
representative of your bank in Massa- 
chusetts in connection with ancillary 
administration or other estate matters. 
Your inquiry is invited. 


The National 
Shawmut Bank 


40 Water Street, Boston 
Member Federal Deposit Insurance Corporation 
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HAT’S going on in the smaller 

trust institutions is important to 
the larger banks because there is a 
community of interest between them. 


“Small” trust departments fall into 
three groups: 

1. Departments which are sizeable 
in themselves (from $10 to $50 million) 
but are small in relation to neighboring 
trust departments. 


2. Departments which are_ small 
compared to city institutions but are 
large in comparison with their neigh- 
bors. 


3. Departments whose total trust 
assets are below the average of that of 
the 2,800 trust institutions in the United 
States. (For example, in North Caro- 
lina 66%, Virginia 44%, Connecticut 
62%, Massachusetts 41%, [of state 
chartered banks], northeastern Penn- 
sylvania 45%—of all trust departments 
have assets totalling less than $1,000,- 
000. ‘Thus, in these States where the 
trust business is relatively well devel- 
oped, about half of all trust depart- 
ments are under. $1,000,000, and it is 
estimated that this proportion applies 
to the 2,800 trust institutions. ) 

On the basis of discussions with some 
1,800 bankers, trust officers, bank coun- 
sel, lawyers and life underwriters in 30 
cities since last September, 
this is what is going on in 
the trust field: 


As to the first group of 
“small” trust departments 


HE question is being 

raised as to the rela- 
tionship between cost of 
operation and _ uniform 
rates of compensation. By 
reason of less overhead and 
less expensive operations, 


(Summary of remarks at Mid- 
Winter Trust Conference; no 
manuscript was available. 
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GILBERT T. STEPHENSON 
Director of Trust Research Dept., Graduate School of Banking, A.B.A. 
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the trust men in this group are saying 
that they can render trust service at a 
lower rate than can the large department, 
and are querying whether it is fair for 
them to charge the same fees. 


But are the trust men sure they can 
operate profitably at lower rates? Have 
they really cost analyzed their depart- 
ments and their accounts? There is 
no reason now for any trust department 
not to know its costs; the system sug- 
gested for small departments in the 
July-August 1943 Trust Bulletin has 
actually been put into operation by 
some institutions. It is important that 
the facts be known because the current 
feeling among this group may militate 
against proper rates for all institutions. 


As to the second group 


HERE is a growing sentiment fav- 
_oring selectivity in the acceptance 
of trust business which is closing the 
door to the small account. This is sig- 
nificant in contrast to the philosophy of 
the larger institutions which are adver- 
tising that they are prepared and equip- 
ped to handle small trusts. 


A survey of 150,000 accounts in 1,000 
institutions revealed that 48% of them 
yielded an annual income of $750 or 
less. (Compare this $2.00 per day with 
the present average wage 
earner’s income.) There- 
fore, it would appear that 
the banks in this group are 
going against the stream in 
thinking that their salva- 
tion lies in the large ac- 
counts. 


As to the third group 


HE major question 
here is shall we stay in 
the trust business. Too 
many small banks have 
been disposed, for competi- 
tive reasons, to seek trust 
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powers without first making a survey of 
the trust market. One bank official, in 
a city of 70,000 and a trade area twice 
that size, has given as one of the rea- 
sons for the failure of the trust de- 
partment to make progress—leading to 
consideration of closing it—the fact 
that it has not been aggressively pro- 
moted. The answer to that bank is 
that if it should close its trust depart- 
ment, another will be opened because 
a community of that size needs more 
than one trust department. The solu- 
tion is to put the department in charge 
of a full time trust officer who can de- 
vote part of his effort to developing 
business, starting by obtaining the wills 
of employees, directors, stockholders 
and customers of the bank. 


The problem cannot be dismissed by 
saying there are too many trust de- 
partment, let’s close them _ because 


there is no money in the trust business. 
As the tide toward closing rises, so will 
the tide toward the individual fiduciary 
—for trust business generally. While it 


is true that there is a surplus of trust 
institutions—the profitable, ill equipped 
ones are a menace to the trust business 
—there are still many areas where 
there is an unfilled need for trust ser- 
vice. Nor is it any answer to put the 
responsibility on the banking author- 
ities; their power to revoke trust char- 
ters is limited. It is the bank’s re- 
sponsibility to seek competent, disinter- 
ested advice from trustmen in other 
institutions, on the question of obtain- 
ing or relinquishing trust powers. 


Another question being considered in 
this group is whether or not to offer 
limited trust service only; i.e. as exe- 
cutor and administrator; and if so 
whether the public should be thus in- 
formed. This suggestion seems to offer 
a good opportunity for the small de- 
partment. If adopted, the _ public 
should be advised, in a manner to indi- 
cate that the bank is making itself a 
specialist in this field. The bank should 
definitely avoid the temptation of tak- 
ing any “juicy” trusts that may come 
along. 

On the matter of how to set up an ef- 
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fective trust organization for the small 
institution, a study is being made by L. 
K. Elmore, Deputy Bank Commissioner 
of Connecticut. 


As to all three groups 


NE of the problems facing all 

smaller institutions is how can 
they furnish the same investment ser- 
vice as the larger ones. They cannot 
afford a statistical department nor pe- 
riodic review by specialists, and yet 
they desire something more than the sta- 
tistical services or recommendations 
from their correspondent banks. One 
laudable step toward filling this gap 
has been taken by the Pennsylvania 
Trust Company Section which has com- 
piled the investments on the approved 
lists of seven large trust companies, for 
the benefit of the smaller banks. (See 
item in December Trusts and Estates, p. 
570.) The suburban banks of Hartford 
County (Conn.) are working on the sub- 
ject of cooperative investment analysis 
and hope to set up a pattern for other 
groups to follow. 


Another matter engaging the atten- 
tion of smaller trust departments is the 
possibility of group advertising, even 
in the larger cities. There are two main 
ideas to get across: the people’s need 
for trust service, and the advantage of 
the corporate fiduciary, neither of which 
is competitive in nature. However, 
those interested in the proposal are en- 
countering indifference or hostility on 
the part of the larger banks which have 
their own individual budgets and feel 
that joint advertising would give the 
impression there is no distinction in the 
quality of service offered by the respec- 
tive banks. Nevertheless, it is time to 
give consideration to group advertising 
on a city-wide (even state-wide, in rural 
sections) scale. 


A third concern of the smaller institu- 
tions is the collective investment of trust 
funds. They are saying they do not have 
the facilities or the trust business to es- 
tablish a common trust fund, and are 
seeking the answer among the following 
possibilities which have been suggested: 
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A. A common fund for balances up to 
$1,200, as permitted by Regulation F. 
(Only the Union Trust Co. of Butler, 
Pa., has such a fund.) 


B. A mortgage investment fund. (Only 
the Norristown-Penn Trust Co., Norris- 
town, Pa., has such a fund.) 


C. A regulated investment fund, under 
Sec. 361 of the Internal Revenue Code. 


D. Participation in the common trust 
funds of larger banks (amendment to 
the law would be necessary). 


E. A common trust fund managed by 
a board representing a group of banks. 


A final question is what are banks do- 
ing on pension plans for their own em- 
ployees. Trust officers find it difficult 
and embarrassing to solicit employee 
trusts, lacking one themselves. It is sug- 
gested that a plan suitable for smaller 
banks be worked out by a group of 
specialists in the field. Smaller trust de- 
partments should neither aggressively 
solicit pension business nor blindly pass 
it up. They should make haste slowly, 
profiting by the experience of: larger 
banks. The pension trust is in tune with 
the times. 


A great deal of the trust business of 
the future will be in the form of large 
aggregations of capital with multiple 
ownership: pension trusts, community 
trusts, and common trust funds. As the 
Model T and the $1,000 insurance policy 
were the keys to the full scale develop- 
ment of the automobile and insurance 
businesses, so placing of trust service 
within the reach of the person of modest 
means will be the key to the full growth 
of the trust business. This broader field 
will open only to two keys: acceptance 
of the small account by the large institu- 
tion, and development of the small trust 
institution along economically sound 
lines, 


Officers and enlisted personnel in the 
United States armed forces have, through 
14,000,000 applications, obtained national 
service life insurance exceeding $100,000,- 
000,000, according to The Institute of Life 
Insurance. This does not include regular 
civilian insurance or insurance dating from 
World War I. 





SEC Forms Under Trust 
Indenture Act Amended 


The Securities and Exchange Commis- 
sion has adopted an amendment to Form 
T-1 under the Trust Indenture Act of 1939, 
eliminating certain references to affiliates 
of the trustee: (1) The term “obligor,” as 
used in section 310 (B) of the act, does not 
ordinarily include persons affiliated with 
the obligor, and, therefore, there is no pro- 
hibition against trusteeship under inden- 
tures of both the obligor and an affiliate. 
(2) For similar reasons, the term “trustee” 
does not include affiliates of the trustee 
and, consequently, the form is simplified by 
eliminating information as to these affili- 
ates. The commission has also amended 
rule T-7A-27, permitting the rate of inter- 
est to be omitted from the title of indenture 
securities in form T-1 and T-2, where the 
rete of interest is not determined when 
these forms are filed. 





In 
San Diego, 


California 


you can rely upon 


Union Title Insurance 
and ‘Trust Company 


San Diego’s oldest trust institution 
and largest title insurance company 


for prompt; reliable 


Escrows 
Title Insurance 
Trust Service 


CAPITAL 5° 6 6: a 5 ee eee 
SURPLUS and Undivided Profits 794,453.91 


JAMES D. FORWARD ALBERT G. READER 
President Trust Officer 
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No. 1 in a series of messages presenting facts 
requested by Individual and Corporate Trustees regarding the 


What about Liquidity 


in times of stress ? 


As “the proof of the pudding is in 


the eating” so proof of capacity to 
meet economic stress is in experience. 
Let us see... 


Records show that a smaller fraction of 
building and loan associations than that of 
other financial institutions succumbed to the 
1929-36 stress. Federal Savings and Loan 
Associations, as a group, not only survived the 
critical years since their founding in 1933; 
they have grown in size and number, increased 
reserves ahead of legal requirement and still 
paid attractive, consistent dividends. 


Their primary liquidity is provided by 
(1) incoming savings and investments, (2) 


incoming funds from monthly-amortized home 
mortgages, (3) cash and government obliga- 
tions currently 10% of share-liability, (4) 
sale-able mortgages, and (5) Federal Home 
Loan Bank credit up to 50% of each Federal’s 
share capital. 


Ultimate liquidity of the Federal Savings 
and Loan Share is protected by (1) legal 
provision for requirement of notice—to our 
knowledge no Federal has gone “on notice,” 
(2) the most specific and stringent receiver- 
ship grounds, and (3) guarantee up to $5,000 
in one name in any association by the Federal 
Savings and Loan Insurance Corporation. 


Official data supporting the above state- 
ments, and information concerning the insti- 
tutions chosen by investors’ standards, may be 
secured from . 


ELECTED FEDERALS, Inc. 


135 South LaSalle Street 


Field Building - Chicago, Illinoi- 


A non-profit corporation created for your more convenient consider- 
ation of its members’ Federal Savings and Loan Shares as investments. 


* Noted as a Ie Recognized Investment with is Fixed Value and 
td Prompt, Favorable Yield )) plus ‘al Convenience. 





INVESTING UNDER PRUDENT-MAN RULE 


Pattern for Today’s Portfolio 


RICHARD P. CHAPMAN 
Vice President, The Merchants National Bank of Boston 


HE prudent-man rule offers no 

ready-made solution to the invest- 
ment problems of a trustee, but only an 
opportunity, and, as in every opportunity, 
there are risks and obstacles to be over- 
come. It provides no fixed rules certain 
in their application. It does substitute 
a general and flexible set of principles, 
applicable to changing investment con- 
ditions, for the restrictive concept of 
either the statutory legal investment list 
or its cousin, the narrowly interpreted 
law, with its defensive, Maginot line psy- 
chology and its preoccupation with the 
past. 


The Massachusetts rule has endured 
for over a century without basic altera- 
tion, through war and re- 
construction,. boom and de- 
pression, inflation and de- 
flation, and there seems no 
reason to presume that it 
will not adapt itself equally 
well to whatever is to be 
the form of our future so- 
cial and economic order. 


Bond Program 


HAT are the present 
guiding policies and 
practices of that genus 


From address before Mid-Win- 
ter Trust Conference. 


R. P. CHAPMAN 


homo, the prudent man, whom the Massa- 
chusetts rule commends to our scrutiny? 
Fundamentally, he is endeavoring his ut- 
most to apply foresight to his affairs. 
He is too shrewd to suppose that he can 
read the future, but he can observe what 
is going on about him and apply the les- 
sons of human experience to arrive at 
reasonable business judgments. He is 
doing his utmost to obtain honest, long 
term value received for every investment 
dollar spent. In the pursuance of that 
homely practice probably lies the best 
present hope for all trustees. 


The prudent trustee has a hearty nor- 
mal appetite for good bonds. Can we 
satisfy this while doing justice to the 
income beneficiaries and 
meeting our test of getting 
our money’s worth? Some 
suggest the purchase of 
bonds of carefully stag- 
gered maturities, so that 
over a period the funds will 
flow back for reinvestment 
under successive prevailing 
conditions, and thus, in the 
end, produce a reasonable 
result. Such a program. 
does not really satisfy the 
requirements of the trustee 
for, admitting that it does 
well by security of princi- 
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pal, it is too unmindful of the immediate 
needs of the life tenant, more often than 
not the primary object in the creation of 
the trust. While some trusts have ma- 
turity requirements, in most funds we 
would do better to place the emphasis 
upon finding a reasonable combination of 
adequate security and a subsistence level 
of current income, and upon principles 
of diversification. 


Any program of current bond pur- 
chases must be makeshift, but it appears 
possible to maintain acceptable standards 
and build up a reasonably productive 
bond section for a trust by a judicious 
combination chiefly of government and 
railroad issues, plus a scattering of util- 
ity, industrial, and other bonds, and some 
municipal bonds where the tax status of 
the beneficiary may support such a lux- 
ury. 


This contemplates placing from 10% 
to 15% of a trust in railroad bonds of 
good quality, with perhaps 20% as a top 
limit, another 10% to 30% in United 
States Government issues, with more in 
unusual cases, and allowing 10%, more 
or less, for such other bond items as pay 
their way. A bond list totalling from 
35% to 60% of a given fund can be con- 
structed, yielding probably not far from 
312%, and containing no single security 
which is not currently being purchased 
for investment by men of prudence. If 
a trust requires a higher proportion of 
bonds, the chances are that it also re- 
quires emphasis on principal safety, so 
that the list can readily be pieced out by 
paying the current price for prime qual- 
ity. 


Best Current Value 


HE reasoning behind this concentra- 


tion in government and railroad 
bonds is simply that there we can find 
the best value for our current investment 
dollar. By placing virtually all of our 
money allocated to stocks in utility, in- 
dustrial, and other non-railroad fields, 
we restore the balance and satisfy our 
desire for diversification, which is not to 
say that railroad stocks which meet rea- 
sonable standards are wholly unavailable. 
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A swift excursion through our fields of 
choice* supports this program. It is 
doubtful if the prudent man is buying 
many municipal bonds at current his- 
toric high levels, except where the tax 
bracket of the recipient of income is such 
that the return is clearly above that 
available elsewhere after allowance for 
income taxes, and even then he is heedful 
that time changes many things. There 
has been quite general improvement in 
municipal credit standings, but tax-con- 
scious buyers have converged on the dim- 
inishing supply, and only liquidation by 
insurance companies and others for the 
purpose of purchasing new government 
issues has placed the municipal market 
under any price restraint. 


Refundings in the industrial and util- 
ity fields have resulted in yield schedules 
comparing unfavorably with the return 
from current government offerings, and 
utility mortgage issues have the added 
disadvantage of distant maturities with 
little or no provision for sinking funds, 
so that once purchased for a trust, a 
present life tenant can scarcely hope for 
relief during his lifetime. A reduction 
of quality standards supplies no remedy, 
for second rank issues offer a wholly in- 
adequate reward for the added risk fac- 
tor. 


Typical Case 


OR illustration, a typical long term 

utility mortgage issue of secondary 
calibre has been available on about a 
3.20% basis. The common stock of a quite 
similar company, with a capital structure 
comprised of 10% senior securities and 
90% common equity, can be purchased to 
yield roundly 6.50% Its earnings have 
covered the current dividend rate in each 
year for many years after apparently 
adequate provision for maintenance and 
depreciation. Market value closely ap- 
proximates book value after adjusting 
the property account to original cost to 
the taste of the Federal authorities. The 


*Since an adequate supply of satisfactory real 
estate mortgage notes is now available in only a 
few areas, they are excluded from consideration 
in this paper. 





INVESTMENT POLICY 


A COMPREHENSIVE knowl- 
edge of all types of bonds and 
a continuing familiarity with 
their supply and demand enable 
us tO assist institutional inves- 
tors to adjust their holdings 


expeditiously and economically. 





We believe this service to be of 
tangible value to institutions, and 


are pleased to offer it to them. 


R. W. Pressprich & Co. 


68 WILLIAM STREET, NEW YORK 


201 Devonshire Street 744 Broad Street 
BOSTON NEWARK 





Members New York Stock Exchange 


GOVERNMENT, MUNICIPAL, RAILROAD, 
PUBLIC UTILITY, INDUSTRIAL BONDS 
AND INVESTMENT STOCKS 
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present price is only 150% of the depres- 
sion low, while the bond in question is 
selling at nearly 250% of the low of its 
predecessor issue of nearly the same cali- 
bre. If a given sum were divided equally 
between such a stock and Series G United 
States Savings bonds, it would provide 
an average return of 442%, and many 
prudent investors would regard the prin- 
cipal as more safely invested than in any 
available low coupon long term utility 
issue at present prices. 


Governments and Rails 


HE prudent man is quite generally 

more interested in utility and indus- 
trial stocks than in obligations in the 
same fields yielding typically 242% to 3%, 
and for his high grade bond require- 
ments turns to government issues. Prob- 
ably the best bond value is in the long 
term Treasury issues exempt from all in- 
come taxes to an aggregate holding of 
$5,000 principal amount. The trustee, 


denied the use of Series E bonds, ranks 
Series G Savings bonds next in attrac- 
tion, for they possess the advantages of 


a fixed schedule of redemption prices, a 
valuable privilege of redemption at par 
in the event of death terminating the 
trust, and a reasonable final maturity 
date. These usually take care of the bulk 
of his prime quality needs, although 
where some liquidity is desired, Treasury 
Certificates of Indebtedness are a good 
substitute for excess cash. 


The material price advance enjoyed by 
the railroad bond market during the war 
is reason enough for caution, but good 
issues are still available at yields of from 
3.75% to 4.75%, and in some instances 
even higher, which stand careful inspec- 
tion as to security and protection by nor- 
mal earning power. While war-time traf- 
fic is transitory, it has reaffirmed the 
basic and essential nature of the indus- 
try to our economy. The earning power 
of many of our railroads is subject to no 
wider fluctuation than that of other basic 
industries in better investment repute, 
but on it was imposed the weight of a 
heavy debt structure. We have learned 
this latter lesson to our cost, and also 
the wisdom of diversification. 


In addition to choosing individual is- 
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sues with care, it seems wise to invoke 
three general working rules: 1. Re- 
strain aggregate purchases of railroad 
securities to a reasonable percentage of 
a fund. 2. Select systems with a satis- 
factory present or immediately prospec- 
tive capital structure and financial posi- 
tion. 3. Quite apart from financial struc- 
ture, choose systems with good traffic 
prospects and favorable operating ratios, 
free of such drawbacks as heavy termin- 
al costs, or short average hauls. 


The prudent trustee is not obliged to 
purchase the very highest grade of bond 
issues only and at all times, so long as 
what he does buy meets sound standards, 
but he is never justified in paying top- 
drawer prices for second drawer quality. 
The latter seems an almost inevitable re- 
sult of indiscriminate purchases in the 
open market today. As in the past pe- 
riods of high bond prices, there can be 
noted a tendency to relax standards, with 
the result that the yield differential be- 
tween the best and secondary issues has 
narrowed appreciably. At such a point 
prime bonds invariably offer better in- 
vestment value, and government issues in 
turn now appear cheaper than others of 
first quality. Thus the prudent trustee 
anchors his fund on government issues, 
to which he adds all those sound bonds he 
can find which could be worth what they 
now sell for under materially different 
money and business conditions. For the 
remainder of his funds he has little re- 
course in the majority of his trusts but 
to seek reasonable investment value 
among stocks. j 


Preferred Stocks 


REFERRED stocks at present serve 

a distinctly useful although necessar- 
ily minor role in building up the average 
income return of a trust fund. It has 
been frequently said that preferred stocks 
possess most of the disadvantages of 
both bonds and common stocks and few 
of the merits of either. Like most gen- 
eralities, this one does not stand close 
inspection. Numerous recent examples 
could be cited where bondholders have 
found it impossible to exercise effectively 
those legal rights which they had sup- 
posed were theirs. Also, preferred stocks 
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Providing A Vital Link 
Between Investors 


Between the holder of large blocks of sound, seasoned securities and other investors 
who are potential purchasers, there frequently exists, for various reasons, a sizeable 
gap. It is one of the functions of Smith, Barney & Co. to bridge that gap—by find- 
ing a number of buyers for large blocks owned by holders who wish to dispose of 
them at a fair price. 

During 1943, this firm, acting as managers or joint managers, distributed the fol- 
lowing large blocks of securities of leading American corporations: 


SECONDARY DISTRIBUTIONS 


Number Class of 
of Shares Company Stock 


The American Tobacco Company Common “B” 

E. I. duPont de Nemours & Company (Inc.) Common 

Great Lakes Dredge & Dock Company Common 

The Hoover Company Common 

242,664 J R Houston Lighting & Power Company Common 

35,000 R. H. Macy & Co. Inc. Common 
18,750 J J. P. Morgan & Co., Inc. Capital 
2,420 J J. P. Morgan & Co., Inc. Capital 

50,000 J Parke, Davis & Company Common 

7, J. C. Penney Company Common 

8,400 Philadelphia Electric Company Common 

Philco Corporation Common 

Philco Corporation Common 


SPECIAL OFFERINGS 


The American Tobacco Company Common 
The Davison Chemical Corporation Common 
. T. Grant Company Common 
Hercules Powder Company Common 
The Charles E. Hires Company Common 
Liggett & Myers Tobacco Company Common “B” 
Liggett & Myers Tobacco Company Common 
P, Lorillard Company Common 
Philco Corporation Common 
Philco Corporation Common 
Scott Paper Company Common 
Wm. Wrigley Jr. Company Common 
The Youngstown Sheet & Tube Company Common 


J — Joint Manager 
R — Registered with SEC 


In the placement of the securities listed above Smith, Barney & Co. had the coopera- 
tion of hundreds of investment dealers throughout the country. 


An owner of securities, an individual or corporate executor, or the manager of 
funds of others, may now or in the future be confronted with the problem of dispos- 
ing of a block of securities. One of our partners will be glad to discuss with them 
the special facilities which we stand ready to provide in these important transactions. 


A copy of our booklet ‘A Broader Market for Your 
Large Block of Securities” will be sent upon request. 


SMITH, BARNEY & CO. 


Members New York Stock Exchange 


14 WALL STREET, NEW YORK 
522 FIFTH AVENUE, NEW YORK 


PHILADELPHIA CHICAGO 
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of good grade have exhibited substan- 
tially greater regularity of income pay- 
ments than the bulk of even the best 
grade common stocks. 


The same factors of easy money which 
have made good value so scarce among 
bonds have operated in almost equal de- 
gree on preferred stock prices, and the 
trustee is making a permanent contract 
at a fixed rate, and cannot ordinarily get 
his principal back through maturity or 
sinking fund operation, but must depend 
on the open market, notoriously erratic 
among preferred issues under conditions 
of adversity. The prudent man, there- 
fore, will currently limit his total pur- 
chases to probably no more than 15% to 
20% of a fund, except in unusual cases. 
He finds only those issues worth pur- 
chasing which better the income from 
comparable bonds by a good margin, 
usually not less than 1% to 142%. The 
penalty for poor selection will prove fully 
as serious as in bonds at prevailing 
prices, but research can turn up a limited 
number of issues with instrinsic attrac- 
tion. 


How Much in Common Stocks? 


HERE seems no great weight of evi- 

dence to indicate that the risks in- 
herent in ownership of common stocks 
are perceptibly diminishing and that com- 
mon stocks are becoming a more con- 
servative class of investment, for while 
corporations are larger and stronger, 
with greater financial and technical re- 
sources and broader bases of earning 
power, any lessened business risks are 
offset at least in degree by greater poli- 
tical and social risks. 

Stocks have been recognized as within 
the scope of the prudent-man rule for 
fully a century. In Massachusetts, the 
typical estate is quite likely to run well 
over half in equities. The Massachusetts 
trustee, therefore, almost invariably has 
the problem of reducing common stocks 
to a reasonable percentage of a fund. 
Most of our instruments contain lan- 
guage tending to enlarge the scope of the 
rule. In our trust department well under 
5% contain any limitations narrowing 
the rule, while a substantial majority 
enlarge our ordinary investment powers. 
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In the usual trust, the consensus in 
Boston appears to favor currently a com- 
mon stock ratio running under 50%, and 
probably above 25%, with 35% as a fair 
median figure. Selecting a group of 
specific trusts where a Boston trust de- 
partment has had reasonable freedom of 
action from the start so that the present 
position can be said to reflect fairly its 
views, the proportion of common stocks 
ranges from a high of 62% to a low of 
14% This wide variance deserves com- 
ment. The prudent trustee is bound to 
study the special features of a given 
trust, the wishes of the trustor so far as 
known, and the circumstances of the 
beneficiaries. Moreover, he is governed 
by what appears to be attractive invest- 
ment value when he has funds to invest. 
The purely fortuitous factor of when 
cash is available causes considerable var- 
iation between otherwise similar trusts. 
Off to a favorable start, a fund has an 
advantage likely to persist for many 
years. Not only can no blanket standard 
be laid down in advance as acceptable in 
trusts appearing quite similar on the sur- 
face, but any set of ratios, however based 
on experience, is essentially arbitrary 
and something less than holy writ. None 
has judicial approval. 


What and When to Purchase 


HE question of what to purchase is 
almost inseparable from that of when 


to buy. If market price were not a fac- 
tor, the trustee could acquire on any 
given day when he had funds available 
a list of stocks which would make excel- 
lent reading. But the very essence of 
stock investment is that price is always 
a major consideration. The goal of the 
prudent trustee is to build up a well bal- 
anced list of stocks at reasonable cost 
prices, for only thus does he serve equal- 
ly well the interests of life tenant and 
remainderman. 

Certain chemical equities possess al- 
most ideal investment characteristics but 
the trustee will ponder long before buy- 
ing them at the present high multiple of 
earnings and dividends, with a limited 
apparent opportunity to increase earning 
power until tax rates are moderated. A 
stock less widely recognized and more 
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modestly appraising average earnings 
and dividends often proves to be a better 
trust asset in terms of both income and 
principal results than one enjoying 


broader acceptance by investors. 


Approach Through Industries 


SOUND first approach to common 

stocks is through study of specific 
industries. Not only does this insure at- 
tention to diversification of risk, but it 
places each stock in the perspective of 
the broader business aspects of its field. 
Trends of growth and decay, and of 
technological change, can best be so stud- 
ied. Moreover, value is always relative, 
and any common stock can best be meas- 
ured not solely on its own record but by 
comparisons with other common stocks 
of quite similar enterprises. 


At present, seven major chemical 
stocks are selling at a composite of 21 
times present earnings and give an aver- 
age yield of 3.2%, while eight leading 
aircraft manufacturing stocks sell at 3.1 
times current earnings, and afford a cash 
return of 12.4% The market .is apt to 
give undue weight to what is now hap- 
pening or anticipated, and less emphasis 
to out-of-sight fundamentals. Hence, 
current price ratios are not a safe guide 
to long term value. Witness the low in- 
vestment esteem of automotive stocks 
after the last war in contrast with rail- 
road common stocks, a condition now re- 
versed. Nevertheless, a persistent ten- 
dency of a stock or of the stocks in any 
industry to capitalize earning power at.a 
higher or lower ratio than common stocks 
generally is significant. Often the rea- 
sons are transient, and if the relationship 
is below normal, an opportunity for pur- 
chases may be in the making. (The 
prudent trustee does not hesitate in sell- 
ing stocks, even at a loss, when in his 
judgment it seems wise to do so.) 


At present the prudent investor is 
seeking those industries and stocks which 
under prevailing conditions are able to 
earn and pay reasonable dividends and 
yet should definitely benefit by an even- 
tual return to a peacetime economy. 
While for some the post-war fate of 
the excess profits tax is of over-shadow- 
ing importance, such industries as elec- 
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trical appliances, automotive, farm im- 
plements, containers, chemicals, petrol- 
eum, many types of consumers goods and 
merchandising, and certain producers of 
industrial equipment such as textile and 
food machinery, are among those worth 
study. Tobacco and utility stocks may 
have a post-war opportunity to regain 
ground, and deserve present considera- 
tion. No list can be all inclusive and any 
industry may fail to meet trust stand- 
ards on closer examination. 


As an example, a prudent man might 
buy now the stock of a well established 
but not large fabricator of small metal 
products, selling at about 11 to 12 times 
current earnings, and yielding 6% on the 
present dividend rate, which is about the 
average of recent years. Only common 
shares are outstanding, and net working 
capital is the equivalent of 40% of the’ 
market value of the stock. The record 
is one of steady financial progress. The 
company is now fully devoted to the war 
effort, but potential demand from its 
peace-time markets is accumulating, and 
reconversion problems appear surmount- 
able. Such a stock deserves careful 
study. 

Where the industry is larger and has a 
broader base, and particularly marked 
prospects for growth, the prudent invest- 
or would both expect and be obliged to 
pay a higher ratio to earnings and divi- 
dends. 


Formula Plans 


UCH has been said and written of 

late about mechanical formulas for 
reducing or increasing the proportion of 
common stocks at certain pre-determined 
levels of stock market averages. Unfor- 
tunately none of these plans has been in 
practical operation for any length of 
time, but we should watch their operation 
carefully, for judgment, even of prudent 
men, is notoriously faulty at critical 
points in the economic cycle. In the case 
of trust departments, practical difficul- 
ties arise in the application of such plans 
for we are managing many funds with 
widely differing needs, so that no one 
formula would have universal applica- 
tion. Moreover, the trustee is under a 
duty to keep his funds invested, which is 
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a handicap in achieving any kind of sat- 
isfactory result, under any method, un- 
less a trust starts at a time of low prices. 

For the present, the trustee depends on 
native caution and the hard lessons of 
experience. He recognizes that some- 
where in the obscure future lies a period, 
perhaps brief, of painful and complex re- 
adjustment. His purchase of equities 
will therefore be carefully weighed and 
sparingly executed, but diligent search 
should produce some rewarding common 
stock investments of prudent-man calibre. 
This present day investment pattern of 
the prudent-man trustee can be made to 
produce an average current income re- 
turn of 4 to 4% for trust funds. 

The prudent man theory holds no false 
notion that investment without risk is 
possible. The trustee endeavors to dis- 
cover and measure the risk element in in- 
vestments, assuming those which appear 
to him proper for his funds and which 
hold the best promise of commensurate 
reward. The prudent man is no Caspar 
Milquetoast. The trustee is not and can- 
not be an insurer of his trust funds. He 
can only be held to accountability for the 
faithful performance of his duties. In 
this he sets his standard at no less than 
the best of which he is capable. 


The Model Prudent-Man 
Investment Statute 


So much interest is being shown in the 
Massachusetts rule of trust investment that 
we are reprinting here the model statute 
drafted for the A.B.A. Trust Division by 
Mayo A. Shattuck of Boston. 

Section 1. In acquiring, investing, rein- 
vesting, exchanging, retaining, selling and 
managing property for the benefit of an- 
other, a fiduciary shall exercise the judg- 
ment and care under the circumstances 
then prevailing, which men of prudence, 
discretion and intelligence exercise in the 
management of their own affairs, not in re- 
gard to speculation but in regard to the 
permanent disposition of their funds, con- 
sidering the probable income as well as the 
probable safety of their capital. Within 
the limitations of the foregoing standard, 
a fiduciary is authorized to acquire and re- 
tain every kind of property, real, personal 
or mixed, and every kind of investment, 
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specifically including but not by way of 
limitation, bonds, debentures and other cor- 
porate obligations, and stocks, preferred or 
common, which men ~f prudence, discretion 
and intelligence acquire or retain for their 
own account. 
* * * 

and within the limitations of the foregoing 
standard, a fiduciary may retain property 
properly acquired, without limitation as to 
time and without regard to its suitability 
for original purchase. 


Note: The foregoing addition to Section 1 is 
included for the consideration of those states which 
desire particular treatment of the retention of 
trust property. 


Section 2. Nothing contained in this Act 
shall be construed as authorizing any de- 
parture from, or variation of, the express 
terms or limitations set forth in any will, 
agreement, court order or other instrument 
creating or defining the fiduciary’s duties 
and powers, but the terms “legal invest- 
ment” or “authorized investment” or words 
of similar import, as used in any such in- 
strument, shall be taken to mean any in- 
vestment which is permitted by the terms 
of Section 1 hereof. 


Section 3. Nothing contained in this Act 
shall be construed as restricting the power 
of a court of proper jurisdiction to permit 
a fiduciary to deviate from the terms of 
any will, agreement, or other instrument 
relating to the acquisition, investment, re- 
investment, exchange, retention, sale or 
management of fiduciary property. 


Section 4. The provisions of this Act 
shall govern fiduciaries acting under wills, 
agreements, court orders and other instru- 
ments now existing or hereafter made. 


Note: Specific provisions that may be 
desired in specific states and repealing sec- 
tions, if desired, are to be inserted or added. 
A preamble may be desired. 


American Investment in Foreign 
Countries 


The American stake in the six Axis coun- 
tries stands at $1,070,398,668 in the latest 
tabulation of the Treasury Department’s 
census of American-owned property abroad. 
This amount already far exceeds the esti- 
mated $450,000,000 value of all known Axis 
assets in this country. Total investment 
in all foreign countries revealed by the tab- 
ulation thus far is $9,210,510,816. 





INVESTMENT POLICY 


WHAT ABOUT SAVINGS AND LOAN SHARES 


Survey Reveals Some Misconceptions 


NDIVIDUAL and corporate trustees, 

2,000 of whom were recently surveyed 
by mail, expressed considerable interest 
in the shares of Federal Savings and 
Loan Associations for investment of trust 
funds. Not that all the replies were com- 
plimentary to the investment; rather that 
they indicated increasing knowledge and 
purchase of it. 

We mailed questionnaires to 1,000 
corporate trustees throughout the nation. 
Such surveys usually bring replies from 
5% to 15% of the firms addressed. This 
one, wholly devoted to the Federal Sav- 
ings and Loan Share, brought 23% with- 
in scarcely two weeks. The concurrent 
study of individual trustees, we are told, 
brought an even higher response-ratio. 
This indicates considerable interest, es- 
pecially in view of current primary in- 
terest in government obligations. 


The Questions 


Do you recommend Federal Savings 
and Loan Shares? We provided three al- 
ternatives to this first question. Tabula- 
tion shows that 20% answered “Fre- 
quently,” 29% said “Seldom” or “Occa- 
sionally” and 51% said “Never.” Indi- 
vidual trustees, according to the report, 
favor the share 7 to 3 and 48% currently 
supervise such investment. 


What do you consider its advantages? 
A number replied “none.” Constructive 
replies noted these points, listed in pro- 
portion to replies. First, attractive 
yield, especially for possible short term 
investment. Second, safety provided by 
insurance and amortized mortgages. 
Third, high degree of liquidity in rela- 
tion to’ investments offering equal con- 
venience and yield. Fourth, non-fluctua- 
tion of value. Several other points— 
such as “Doesn’t require constant check- 
ing’—were variations of these main 
qualities. 

What are its disadvantages? Most of 
those answering this question were con- 
cerned over liquidity in times of stress. 
Particularly they questioned operation 
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of the insurance. The other most noted 
point was complexity of making an ini- 
tial investment of a substantial sum. A 
few referred to the whole Federal Sav- 
ings and Loan System as “direct compe- 
tition” or “government competing with 
private enterprise” or “based on govern- 
ment loan policies.” These opinions are, 
we are told, disputed by the facts. 

On what points would you like more 
facts about it? More than half failed to 
answer this question or answered “none.” 
Most of the others wanted information 
which would help them forecast liquidity 
in times of stress. Many sought to know 
more about operating policies, others the 
legal status of the Share for investment 
of trust funds. A few seem to have 
confused the investment with the ill- 
fared mortgage pool principle. 

Do you regard Selected Federals favor- 
ably or unfavorably? Approximately 
45% of those who answered said “Favor- 
ably.” Breakdown showed that virtually 
every “Unfavorably” response came from 
a corporate trustee which “Never” re- 
commends the Share. 

What has been your experience with 
it? More than half failed to answer or 
answered “None.” All who indicated ex- 
perience reported it “Good” or “Satisfac- 
tory.” A number reported their expe- 
rience limited to local Associations. 

* * * 

Aside from evident interest in the 
Share on the part of trustees, it seems 
that approximately half are currently 
recommending it for investment of funds 
under their supervision. Scarcely half, 
but not necessarily the same group, seem 
to have a clear understanding of the se- 
curity. Those who have supervised in- 
vestment in the Federal Savings and 
Loan Share have thus far, without ex- 
ception, been satisfied with it. Almost 
half seem to favor the service rendered 
by Selected Federals, Inc. In view of the 
above findings, we shall seek to publish 
articles responding to requests for fur- 
ther information on the subject. 
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MERTENS LAW OF FEDERAL INCOME TAXATION 


12 Volumes with 1943 Pocket Parts Price $120.00 


A complete restatement of the entire field of federal income and excess profits taxation 
—directing you instantly to the applicable provisions of the law and the interpretations and 
constructions which have been placed upon them both administratively and judicially. 


—presenting the quickest way of finding the law, and the only way of finding all the law weighed 
personally by an expert in this field as to relevancy and importance. 


—giving you that peace of mind that no other means of research will give—the certainty that you 
have not overlooked other decisions in point. 


Caacnay oO?  Allacman so 
=< emcencscererres 


Kept constantly to date by a monthly pamphlet service, cumulated 
every three, six and nine months and cumulated in pocket parts at 
the end of the year’s subscription. The service to and including the 
1944 Pocket Parts, published in July, is now included in the set price. 


Terms: 6% discount 
for cash or 


$10.00 cash and 
$10.00 per month 


Descriptive 
literature sent 
on request 


CALLAGHAN & COMPANY 
401 East Ohio Street Chicago 11, Illinois 








THE NEW POWER OF APPOINTMENT 


Suggestions for Drafting Non-Taxable Powers 
and Fixing Incidence of Tax 


RICHARD R. POWELL 


Professor of Law, Columbia University. New York 


HE power of appointment skillfully 

used down to October, 1942, permit- 
ted the incurring of an estate tax only 
once every second generation. This was 
the product of the then operative statu- 
tory provisions by which appointive as- 
sets were included in the gross estate of 
the donee only when such assets passed 
to takers as the result of an exercise of 
a general power. The courts in deter- 
mining that takers in default could elect 
to take not under the exercise (Helver- 
ing v. Grinnell, 294 U. S. 153); in con- 
struing a power to be not general, al- 
though exercisable in favor of “any 
natural person or any charitable corpo- 
ration” (Helvering v. Helmholz, 296 U.S. 
293) and finally by holding a life estate 
plus an unexercised testamentary power 
not sufficient to cause the inclusion of 
the appointive assets in the gross estate 
of the donee-decedent (Helvering v. Safe 
Deposit & Trust Co. of Baltimore, 316 
U. S. 56), strengthened this loophole in 
our tax structure, and attracted the at- 
tention of Treasury Counsel to the leak- 
age of potential tax dollars. 


From address before Mid-Winter Trust Confer- 
ence. 


The 1942 amendments to the estate and 
gift tax provisions concerning powers 
of appointment were a response to this 
situation. No longér can one profitably 
ponder over questions as to whether a 
power is “general” or “special.” No long- 
er is it material (for most purposes) 
whether a power is exercised or is left 
unexercised. No longer can a taker in 
default who is also an appointee choose 
the less tax-costly route to his new ac- 
quisition. All assets subject to a dece- 
dent’s power of appointment are included 
in his gross estate unless the power is 
within two excepted categories, which 
Wwe can conveniently call the “familial’’ 
and the “fiduciary” exceptions. By the 
statute and the regulations the term 
“power” is so.broadened as to include 
powers to draw down given to a trust 
beneficiary and powers to advance given 
to a trustee. The period in which to 
bring existing powers into conformity 
to the new statute was twice extended 
and now expires February 29, 1944. [The 
new tax bill further extends the time to 
Jan. 1, 1945.—Ed.] 


During the fifteen months since the 
original statute was enacted much activ- 
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ity has been expended on the “release” 
of powers, so as to escape the new tax- 
ability. Statutes clarifying the law on 
the releasability in whole or in part of 
powers, both general and special, were 
enacted during the months of March to 
July, 1943, in twelve states. Hundreds 
if not thousands of releases have been 
executed in accordance with these stat- 
utes. In the thirty-six states having no 
new statute on the subject similar re- 
leases have been executed, in hopeful but 
somewhat uncertain anticipation of a 
judicial kindliness in the ultimate deter- 
mination of their efficacy. The time has 
well-nigh expired in which help can be 
found in these processes of _ release. 
Hence I will confine my discussion to the 
problems raised by this statute other 
than those of release before March 1, 
1944. 
























Checking Existing and Future 
Instruments 


HESE problems concern two types 
of instrument. First are the wills 
heretofore executed of persons still alive 
and able to make new wills. To whatever 
extent those wills took their present form 
because of reliance on discussions which 
you had either with the testator’s lawyer 
or the testator himself, you, as experts 
in the field of succession, owe the duty 
of calling to the attention of the person 
who took your former guidance, the pres- 
ent changes in the applicable law. No 
one disputes the propriety of a trust of- 
ficer discussing needed changes with the 
testator’s lawyer and I know of no one 
who has ever criticized a trust officer for 
sharing his skilled knowledge with a lay- 
man; for the benefit of the layman. 
Second are all those wills and trusts 
which come to your desks in the future. 
Her again I urge the privilege and duty 
of aiding those who seek your guidance. 
Typically any such will or trust instru- 






























Reprints of Professor Powell’s 
paper can be obtained for distribu- 
tion by trust institutions to at- 


torneys. 










avoidable under the present law. New 
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ment will have been drafted by a lawyer 
so there can be no question of the pro- 
priety of your making suggestions which 
will improve the disposition tax-wise. It 
is true that you are officials of a trust 
company and, as such, charged with the 
duty of safeguarding your employer. It 
is also true that in the long run your 
trust department will prosper in propor- 
tion to the service you render to the in- 
terests of those who place trusts with 
you. It is as vitally a part of your work 
to help your customers make tax-wise in- 
struments as it is to safeguard your trust 
company from surcharge. 


It is not every will or trust which 
gives rise to these problems. The most 
obvious excluding factor is the statutory 
exemption now $60,000, but likely to be- 
come $40,000 within a few months. Un- 
less the donee’s total assets, including the 
appointive assets, exceed this minimum, 
it is immaterial tax-wise what power of 
appointment he is given. Furthermore 
it is not always true that a tax-saving is 
worth its cost. Powers of appointment 
have for centuries been the best device 
for postponing decisions to await wisdom 
based on later facts. They still can serve 
this purpose. If a power framed within 
the “familial” or “fiduciary” exceptions 
of the statute cannot adequately serve 
this need for a postponed decision, then 
the cost of the tax incurred may be well 
met by the improvement in the ultimate 
distribution gained. So your problem of 
counseling requires you to go beyond the 
bare inquiry into tax-saving. The law- 
yers who draw wills and trust instru- 
ments are typically much less well in- 
formed on tax matters than is the trust 
officer. You will gain friends among the 
lawyers by calling to their attention the 
tax-saving or tax-incurring consequence 
of any particular provision. Then the 
lawyer and his client can weigh the con- 
flicting urges and reach a soundly in- 
formed conclusion. 


Sufficient Latitude Provided 


XTREMELY few situations are 
likely to be encountered in which the 
accomplishment of the desires of the set- 
tlor will make heavier tax liability un- 
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types of limitation, new phraseologies are 
necessary. More skill and care are re- 
quired and in these requirements lie your 
challenge and your opportunity. 

All powers of appointment, in the nar- 
row and. traditional meaning of that 
term, cause the appointive assets to be 
included in the gross estate of the donee, 
unless the power in question is within the 
“familial” or the “fiduciary” exceptions. 
It need not fit both in order to be exempt. 
Under the “familial” exception, it is 
exempt if the possible appointees include 
only charities and the spouse of the donor 
or of the donee, or descendants of the 
donor, of the donee or of the spouse of 
one of them, or the spouse of any such 
descendant. Seldom does a donor desire 
to create a more broadly inclusive power. 
It has been easier, in the past, to be less 
specific and to give a wife or child a 
general power to appoint, usually exer- 
cisable only by will. That simplicity has 
become tax costly, but the probable re- 
cipients of any ordinary donee’s munifi- 
cence are all included in the statutory 
list. Under this “familial” exception a 
power can be exercisable in favor of a 
group as inclusive as those in the past 
selected as their distributees by 90% of 
testators and still be tax exempt. 

In the real breadth of this “familial’’ 
exception lies the ineffectiveness of this 
1942 Amendment to accomplish the loop- 
hole closing. Similarly in that breadth 
you find guidance for the framing of all 
future powers of appointment. Are these 
permitted categories of appointees likely 
to be curtailed by future legislation? 
Maybe yes. What then? Examine your 
testator or settlor carefully as to his 
family facts, as to his desires, and the 
probable desires of his donee, then draw 
the power with just as narrowly de- 
scribed groups of permitted appointees 
as will fit the needs of the case. Do not 
take the easy way of always making the 
permitted appointees as broadly inclusive 
as the 1942 statute permits. 


Two more suggestions. One of these 
may not work but its chances of effective- 
ness outweigh the ink taken for its inclu- 
sion. Provide in the instrument creating 
the power that if any subsequent tax leg- 
islation makes the appointive assets in- 


195 


cludible in the gross estate of the donee, 
then upon the effective date of such legis- 
lation the power shall automatically ex- 
pire and terminate to whatever extent is 
necessary to prevent such _ inclusion. 
Whether this last clause is or is not in- 
cluded, new attention must be given to 
the gift in default of appointment. The 
tax status of a power of appointment is 
in no way affected by the narrowness or 
breadth of the group designated to take 
in default. The statute’s liberality in de- 
fining those who may be appointees un- 
der a tax exempt power can be stretched 
by making the gift in default to persons 
not within anyone of the enumerated 
groups.! 


Cautions on “Fiduciary” Powers 


HE second or “fiduciary” exception 

increases somewhat the area of tax- 
exempt powers. Here, as is also impli- 
citly true under the first exception, the 
power must not be exercisable “to any 
extent for the benefit of the [donee] 
(decedent), his estate, his creditors or 
the creditors of his estate.” If this nega- 
tive requirement is met then the power 
is exempt if it is a “power to appoint 
within a restricted class” and the donee 
“did not receive any beneficial interest, 
vested or contingent, in the property 
from the creator of the power, or there- 
after acquire any such interest.” 


Powers of appointment which meet 
these requirements (and are not also 
within the “familial” exception) have not 


1. Suggestion of Louis Eisenstein, Senior Attorney 
in the Tax Legislative Counsel’s Office, Treasury 
Department (52 Yale L. J. 494 at 509). 


‘Providing thoroughly 
up-to-date trust services 
with an institutional 
background dating back 
to 1865. 


First AND MERCHANTS 
National Bank of Richmond 
Member Federal Deposit Insurance Corporation 
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been frequent in the past. Perhaps they 
will now become so. I can see in this 
“fiduciary” exception the possible origin 
of a new phase of corporate trusteeship, 
which may bring more headaches than 
are wanted. Suppose that B desires to 
create a broader power than can be jus- 
tified under the “familial” exception. He 
wishes the property appointed to his par- 
ents, or cousins or friends. He desig- 
nates a corporate trustee having no in- 
terest in his estate, save the receipt of 
commissions for work done, and lodges 
the power of appointment in this trustee. 
This would be a tax exempt power under 
the “fiduciary” exception. I suspect this 
form of limitation will not be encour- 
aged by gentlemen who dislike the neces- 
sity for making decisions dependent upon 
indefinite criteria. Becoming donee of 
such a power would involve assumption 
of a seldom desired responsibility. The 
provision in this “fiduciary” exception 
that the trustee must have no other in- 
terest in the appointive assets prevents 
the presently common practice of lodg- 
ing such a power in a personal trustee 
who is a member of the family except in 
cases where the power would also be 
within the “familial” exception. 


Broader Scope of Power of Appointment 


IEWING the operation of the statute 

only as it applies to things heretofore 
known as powers of appointment, it ap- 
pears that the statute is not likely often 
to make tax-costly, the accomplishment 
of objectives heretofore served by powers 
of appointment. Herein lies much justi- 
fication for the oft-repeated comment that 
the 1942 amendments on this point are 
not likely to produce much additional 
revenue. These amendments do, how- 
ever, increase the layman’s dependence 
on the skill and advice of persons versed 
in trust law. 

But this statute may well catch you 
when you least expect it. The Congres- 
sional hearings and the regulations make 
it clear that the term “power of appoint- 
ment” is used with a greatly broadened 
significance. When a life beneficiary is 
given a power to draw upon the principal 
he has a taxable power of appointment. 
The principal is at his command and, tax- 
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wise, the appointive assets are his. This 
is in no way irrational. It is merely a 
new and unfamiliar usage of the term. 
We must become accustomed to it. 


The Regulations go further. They say 
that if A transfers property in trust to 
pay the income to son B for life and 
gives to B “a power exercisable at any 
time to alter, amend, revoke or termin- 
ate the trust in any respect, but only 
with the consent of the trustee,” B has 
a taxable power of appointment. B could 
so alter the trust (with the trustee’s 
consent) as to have the principal. Tax- 
wise the principal is his. Powers to alter 
or amend a trust have been acquiring 
unpleasant tax consequences for some 
years and this new disadvantage may well 
hasten them into infrequent and very 
guarded use. 

Powers to draw down, however, can- 
not be so easily discarded. They serve 
useful ends and, now that incomes are so 
reduced both by lowered interest rates 
and by heightened income taxation, they 
are even more necessary than they have 
been in the past. Such a power can still 
be used without incurring large addition- 
al tax liability by restricting the power 
to a fixed maximum amount in each cal- 
endar year. The appointive assets would 
seem to be includible in the gross estate 
of the donee only to the extent of the 
undrawn part of this maximum for the 
calendar year in which the donee dies. 
If the statute is hereafter clarified—as 
it needs to be—by making it inapplicable 
to any power while a condition precedent 
to its exercise remains unfulfilled, the 
same end could be served by stating care- 
fully the external circumstances under 
which only the power to draw down could 
be exercised. 


Exercise of Discretionary Powers 


ISCRETIONARY powers of trustees 

also come within the new meaning 
of power of appointment. A discretion- 
ary power to advance principal to one or 
more of the current income beneficiaries 
of the trust is the most obvious illustra- 
tion. By careful drafting such a power 
can be brought within either the “fami- 
lial” or the “fiduciary” exception. Thus 
where there are two or more trustees, 
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one of whom is a life beneficiary to whom 
advances can be made, the power to ad- 
vance must be conferred exclusively upon 
the trustee or trustees other than such 
potential recipients of benefit. This cares 
for the matter if the thus empowered 
trustees are unadulterated fiduciaries 
having no other interest in the appoin- 
tive assets. Here again is a function for 
a corporate trustee which can seldom be 
discharged (without tax costs) by a trus- 
tee selected from the family circle. How 
gladly this function will be assumed by 
corporate fiduciaries remains to be seen. 

It has been suggested that, where the 
“trustees” are given power to advance to 
a life beneficiary who is also one of the 
trustees, the trustee-beneficiary, by rea- 
son of his dual capacity, is disqualified 
by existing trust law from participating 
in the decision to advance. I doubt very 
greatly whether this is so. Perhaps a 
statute taking the form of a declaration 
of existing law would be highly useful 
even after March 1, 1944, as a partial 
remedy for failures to release prior to 
that date. 


Suppose that a trustee is given broadly 
stated discretionary powers to allocate 
receipts and disbursements either to prin- 


cipal or to income. The Regulations say 
that to the extent this power is exercis- 
able only “under recognized rules of ac- 
counting” the power is not a “power of 
appointment” within the statute. The 
purpose of such a broad discretionary 
power is often to eliminate litigable con- 
troversies as to what are recognized rules 
of accounting. So such a power is highly 
dangerous under the 1942 amendments 
unless it is so created as to bring it with- 
in either the “familial” or the “fidu- 
ciary” exception. 

How far this extension of the term 
power of appointment is to be pushed 
cannot now be predicted with certainty. 
As a caution, I would suggest that any 
power which directly or indirectly en- 
ables a trustee to locate or to shift the 
location of an economic benefit under the 
trust be so phrased that its being within 
either the “familial” or the “fiduciary” 
exception is a certainty. 

This statute requires thought in select- 
ing the original trustee or trustees and 
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in framing any clauses concerning suc- 
cessor trustees. If any of the discretion- 
ary powers conferred on the trustees in- 
clude any which come within the expand- 
ed term “power of appointment,” it is 
necessary either to exclude from the of- 
fice of trustees all persons who can bene- 
fit from the exercise of such discretion 
and all persons who have another inde- 
pendent interest in the appointive assets 
(thus bringing into applicability the 
“fiduciary” exception), or to provide that 
in the exercise of such discretion the 
otherwise interested trustee shall not par- 
ticipate, or to see that the relationship 
between the trustee and the possible ap- 
pointees satisfies the “familial’’ excep- 
tion. 


Locating Tax Incidence 


HUS far I have discussed the new 

patterns which must be conformed 
with in order not to create a taxable 
“power of appointment.” But it has been 
recognized that under some circumstances 
tax-saving is not an adequate compensa- 
tion for the resultant lessened efficacy of 
a dispositive provision. If a provision is 
weighed and found sufficiently useful to 
justify additional tax cost, then we are 
faced with a new set of problems. What, 
if anything, should be inserted to locate 
the burden of the tax? Now that suc- 
cession taxes are determined by so many 
ingredients, other than what simply 
passes on death, (for example, insurance, 
inter vivos transfers, property subject to 
powers of appointment) the provisions 
in a will concerning the payment of suc- 
cession taxes require much more thought 
than heretofore. Even in those states 
having adequate apportionment statutes, 
the testator may well desire a handling 
of this load otherwise. Whatever he de- 
sires on this point can be made effective 
by properly phrased clauses. I restrict 
myself to problems stemming from pow- 
ers of appointment. 


The 1942 statute contains one provision 
on the subject. Unless the decedent- 
donee directs otherwise in his will, his 
executor is 


“entitled to recover from the person re- 
ceiving such property by reason of the 











exercise, non-exercise or release of a 
power of appointment such portion of 
the total tax paid as the value of such 
property bears to the sum of the net 
estate and the amount of the exemption 
allowed in computing the net estate...” 


No provision on the subject appears in 
the Gift Tax. 

Thus when the dispositive instruments 
of both donor and donee are silent on the 
question of tax burden the results are 
these. If the donee releases his power, 
thereby making a taxable gift, the gift 
tax becomes payable from his other as- 
sets. The fact that the government may 
have a_lien on the property released does 
not alter the location of this primary 
liability. If, however, the donee dies not 
having released the power, either with 
or without exercising it, the appointive 
assets are included in his gross estate 
and.the appointive assets are burdened 
with only a part of the tax caused by this 
inclusion. To use an illustration sug- 
gested by one of the Treasury counsel: 
If the appointive assets are worth $200,- 
000, and the net estate plus the $60,000 
exemption is worth $1,000,000, the ap- 
pointive assets pay 1/5 of the total tax. 
This fifth might well be $60,700. But 
the inelusion of the appointive assets 
raised the total tax payable by $73,800. 
Thus the appointive assets cost the 
owned assets of the decedent some $13,- 
100. 


The creator of the power should pro- 
vide that any taker in default, whether 
by exercise or release, should take sub- 
ject to the lien and duty of reimbursing 
the donee (or his estate) in full for any 
tax thereby incurred by the donee. The 
donee in exercising the power should 
provide similarly as to his appointee. 

For one problem on this location of 
the tax burden no completely desirable 
solution appears either under the statute 
or any form of clause heretofore devised. 
Suppose that A has devised property to 
Trustee B for the benefit of wife C for 
life, then for the. benefit of son D for life, 
then as D shall by will appoint. D dies 
while wife C is relatively young, appoint- 
ing these assets to his infant son E out- 








2. 52 Yale Law Journal 528, 529. 
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right. D’s gross estate includes the ap- 
pointive assets, diminished by the value 
of C’s unexpired life estate. The appoin- 
tee E is under a duty to pay a proportion 
of the total tax imposed on D’s estate. 
But E has no assets save his future in- 
terest which won’t become practically 
realizable until his grandmother C shall 
die. This problem requires some treat- 
ment, either in the statute or in the reg- 
ulations, to avoid unreasonable hardship 
in either compelling a sacrificial sale of 
E’s future interest or in compelling D’s 
estate to make what is in effect a forced 
and non-liquid loan to E. Perhaps the 
regulations under § 822 of the Internal 
Revenue Code could recognize this as a 
situation involving “undue hardship” in 
which postponement of the tax is proper. 


Power on a Power 


UR law has been quite generous in 

treating a will of a donee as infer- 
ably separable into one set of disposi- 
tions applicable to the donee’s owned as- 
sets and into a second set applicable to 
his appointive assets. By marshalling 
his assets into the bin where the disposi- 
tions are valid, the maximum possible 
validity is attained. The new statute 
contains an exception to the “familial” 
and “fiduciary” exceptions. If an other- 
wise tax exempt power is exercised by 
creating a second-power, the tax-exemp- 
tion is lost. This suggests the impor- 
tance in drawing a will of a person hav- 
ing both owned and appointive assets to 
separate explicitly the dispositions in- 
tended to be made as to the two types of 
assets. No longer is it wise to blend the 
two and their common dispositions as a 
mass, if the disposition is to include any 
power of appointment. By explicit seg- 
regation the appointive assets can be 
used for the outright or trust gifts in- 
volving no power of appointment while 
the owned assets can be used to give elas- 
ticity to the dispositive plan as a whole. 


The routine employment of a canned 
form of document is a real abdication of 
the high task faced by any lawyer and 
his trust advisers in one of these cases. 
I hope these remarks may stimulate your 
thoughts far beyond the details which I 
have suggested. 
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CCH Standard Federal Tax Service — 1944. For those who must have 
“everything” on federal taxes for revenue! The STANDARD is “the accepted 
reporter for completeness, accuracy, and convenience.” Super indexed. Five 
loose leaf volumes—plus the supplemental, complimentary one-volume Internal 
Revenue Code Service providing all the revenue laws. Both Services always 
maintained up-to-the-minute through fast, frequent, loose leaf reports. 


CCH Federal Tax Guide Service — 1944. The one-volume loose leaf Ser- 
vice for the federal tax problems of the average individual or business. Pre- 
pared especially for those who want something compact, practical, understand- 
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RETENTION OF OWN STOCK IN TRUST 


Effect of Consent of Settlor or Beneficiary 


AUSTIN W. SCOTT 
Professor of Law. Harvard University Law School 


F the 3,000 or more cases on trusts 

which have been decided within the 
past five years (since publication of 
Scott on Trusts) one of the most signifi- 
cant is the recent decision in City Bank 
Farmers Trust Co. v. Cannon, 291 N. Y. 
125. This case raised two questions: 
(1) whether the consent of a settlor or 
beneficiary precludes liability for a 
breach of trust,* and (2) whether it is a 
breach of trust for a corporate trustee 
to retain in a trust shares of its own 
stock. The facts in the Cannon case were 
as follows: 


The settlor placed bank stock in an 
inter vivos trust with a trust company 
as trustee. Thereafter, the trust com- 
pany became affiliated with the bank 
whose stock was so held under a plan 
whereby its stockholders received stock 
of the bank for their holdings and the 
trust company’s stock was placed in 
trust for the benefit of all stockholders 
of the bank with the result that the 
bank stock held by the trust company as 
trustee included a beneficial interest in 
its own stock. A guardian ad litem ob- 


jected to the retention of the bank’ 


stock and contended that the trust com- 
pany should be surcharged on the de- 
preciation in its value. 


It was shown that the settlor knew of 
the change in the bank stock resulting 
from the trust company’s affiliation with 
the bank, that she had reserved a power 
to amend or revoke the trust, could have 
removed the trustee or directed liquida- 
tion of the bank stock, and was well ac- 
quainted with her rights and powers; 
that she desired the bank stock to be re- 
tained, and that a year before her death 
she reconstituted the trust by a new 
agreement in which she appointed two 


(This is a summary of Professor Scott’s Forum 
on Legal Problems at the Mid-Winter Trust Con- 
ference.) 


*Professor Scott discusses this subject in an ar- 
ticle in the forthcoming issue of the Harvard Law 
Review. 


persons as cotrustees with the trust com- 
pany. 

The Court of Appeals held that the 
trust company occupied a position of 
divided loyalty and consequently was 
guilty of a constructive breach of trust 
(not merely a presumptive breach of 
trust rebuttable by evidence of good 
faith) when it retained the bank stock, 
but such breach of trust was waived by 
the settlor, who was also the beneficiary 
of the trust during her life, and there- 
fore the trust company should not be 
surcharged. The court observed that 
there was no failure to exercise good 
faith and sound judgment in retaining 
the stock, and that no opinion was ex- 
pressed upon the question of estoppel 
in cases where such elements were lack- 
ing. 


In an irrevocable trust, the consent of 
the settlor is no defense to an action for 
breach of trust brought by a beneficiary. 
Consent by a beneficiary is a bar. But 
where, as here, the settlor held a power 
to amend or revoke, the settlor is con- 
sidered the owner of the trust assets and 
her consent operates as a bar to action 
by the beneficiaries. It is probable that 
the consent of one possessing a power of 
appointment would also operate against 
the appointees or those taking in default 
of appointment. Of course, a subsequent 
release or acquiesence or laches on the 
part of an objectant, as well as the doc- 
trine of res judicata in applicable cases, 
will nullify a breach of trust. And a 
breach of trust may be excused by the 
terms of the instrument except where, as 
in New York, such a provision is declared 
to be against public policy. 

In New York, under Sec. 23 of the Per- 
sonal Property Law, a settlor of an irre- 
vocable trust may revoke it with the con- 
sent of all the beneficiaries. By decision, 
this has been construed to mean living 
beneficiaries. It is believed that the 
consent of all living beneficiaries to a 
breach would bar unborn beneficiaries. 
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Divided Loyalty 


N the Cannon case, there is a strong 

dictum that the trustee had committed 
a breach of trust in retaining the bank 
stock. The objection to such action is 
not that it constitutes self-dealing but it 
places the fiduciary in a position of 
divided loyalty. For example, the insti- 
tution might not wish its shares to be 
thrown on the market while, on the other 
hand, in its fiduciary capacity, it might 
deem it a duty to sell. In most cases 
this is a rather thin conflict. A corpora- 
tion has no direct interest in the value 
of its shares. The trust holdings might 
enable the directors to continue them- 
selves in office, although this could not be 
done as to national banks since they can- 
not vote such stock. 

A trustee should not invest in or re- 
tain shares of its own stock unless au- 
thorized by the terms of the trust. It is 
generally agreed that it should not pur- 
chase such stock, assuming authority to 
do so under the local law or instrument; 
the trustee should not step into a situa- 
tion involving possibility of conflict. 
Federal Reserve Regulation F, Sec. 11 (a) 
expressly forbids purchase of the bank’s 
own stock but there is no mention of re- 
tention. Similarly with Sec. 7 of the 
Uniform Trusts Act. 

Obviously, permission under a statute 
or the instrument to retain such stock 
would not excuse retention if the invest- 
ment were improper per se. If the trus- 
tee knows that the stock is bad, there is 
no question of liability. 

If the trustor desires retention, he 
should specifically cover the matter in the 
instrument. In Matter of Roach, 259 
N. Y. 458, there was a direction to re- 
tain, and the trustee was not surcharged. 
But even under such a mandatory pro- 
vision, the trustee should obtain court 
permission to sell a very poor investment. 


General Authority to Retain 


GENERAL authority to retain non- 
legal investments given by the 
terms of the trust* would probably cover 


*Terms of the trust,’’ as used in the Restate- 
ment and Scott on Trusts, does not necessarily 
mean express language; intention can be pre- 
sumed from all the circumstances. 
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stock in the trust institution, in light of 
the fact that the testator or settlor owned 
it and passed it on, and presumably in- 
tended the stock to be retained.** The 
trustee would be liable only if it were 
imprudent in retaining the shares. There 
are no decisions squarely against this 
proposition, while a few uphold it (Mat- 
ter of Easton, 178 Misc. (N.Y.); an In- 
diana case in 48 N.E. 2d 181; a Penn- 
sylvania case in 243 Pa. 413). 


A general authority to invest in non- 
legals has been held inadequate to permit 
retention of a trustee’s own stock, in 
Trusteeship of Stone, 138 Ohio St. 293. 
A statute allowing retention of non-legals 
was passed after the will involved in this 


**In the question period which followed, the 
point was raised as to the effect of acquisition of 
the stock after execution of a will. Prof. Scott 
stated that it could be argued there was no au- 
thority to retain because there was no intention to 
confer it at the time cf execution. On the other 
hand, it could be contended that the will is am- 
bulatory and therefore intention is to be presumed 
as of time of death. 
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case was executed but it was not men- 
tioned in the decision. About twenty 
states have these so-called retention stat- 
utes; it is not likely that such a statute 
would be held to be sufficient protection; 
there is no consent by the settlor. Two 
cases in New Jersey, however, held con- 
trary to the Stone decision. 


There are no cases in States where the 
Massachusetts Rule of trust investment 
exists. Investment in the bank’s own 
stock would probably not be permissible 
under this rule. Query whether reten- 
tion would be sanctioned. 


Suppose the institution in which the 
stock is held merges with another. There 
is no distinction in the cases between the 
original and subsequent security but the 
question is whether they are substan- 
tially the same. Most decisions have held 
them to be so. The Cannon case is some- 


what different because the original in- 
vestment was in a bank which at the time 
the trust was created was not connected 
with the trustee and there was no divided 
loyalty which it could be said was au- 


thorized by the settlor. However, the 
subsequent action of the settlor had that 
effect. The dictum in this case is not 
inconsistent with the rule on retention 
under a general authority. 

No special problem is raised by stock 
dividends; however there is a question 
whether a trustee is authorized to exer- 
cise subscription rights as to its own 
stock. 

If the corporate trustee decides to sell 
its shares, but the individual trustee or 


TIMBERLAND APPRAISALS 


JAMES W. SEWALL 
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trustees who are given the controlling 
vote override its decision, it should apply 
to the court for instructions. In self- 
dealing cases, the corporate fiduciary has 
been held liable notwithstanding the con- 
sent of co-trustees. Similarly, where the 
consent of another is necessary before a 
security can be sold, and such consent is 
not forthcoming, the trustee should ob- 
tain a court order permitting it to sell 
its stock. However, if it is the settlor 
whose consent must be secured, it would 
probably be held that he had the final 
word. In the ordinary co-trustee situa- 
tion, as distinguished from the consent 
case, the bank should act more quickly 
because of the greater possibility of be- 
ing surcharged. 


Duty to Earmark 


NOTHER timely subject is the duty 
of a trustee to earmark trust invest- 
ments as such. Sec. 179, comment (d) of 
the Restatement of Trusts states that if 
the trustee acted in good faith he is not 
liable for depreciation in value if the loss 
did not result from the failure to take 
title in his name as trustee. Usually 
there is no causal connection between 
such failure and loss. This comment has 
led to a trend in the recent decisions 
away from the earlier harsh rule that a 
trustee was absolutely liable for failure 
to earmark. (See 132 F. 2d 898; 9 
Wash. 2d 945; 34 Atl. 2d 663.) 


Several States have enacted statutes 
permitting registration of trust assets 
in the name of a nominee. The Uniform 
Trusts Act does likewise. There is still 
an apprehension on the part of transfer 
agents, however, that despite this au- 
thority they may be held to have parti- 
cipated in a breach of trust. It is dan- 
gerous for a trustee to put securities in 
the name of a nominee without requisite 
authority for then he becomes a guaran- 
tor of their Value. 

Under the Uniform Fiduciaries Act, 
adopted in a number of States, a trans- 
fer agent is not bound to inquire into the 
authority of a trustee. Nevertheless, 
since it is uncertain what State’s law 
governs, in many cases the agent re- 
quires copies of the necessary instru- 
ments for its protection. 
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TAX CHANGES 


WILLIAM A. STARK 


Chairman, Committee on Taxation: Vice President and Trust Officer, 
The Fifth Third Union Trust Company, Cincinnati 


ECTION 162 (d) of the Internal 

Revenue Code, added by the 1942 
Act, seemed to afford such an obvious 
example of inequities as to warrant a re- 
quest for relief. It was clear from our 
conversations with representatives of the 
Treasury Department that they had no 
intention of taxing income twice, and 
were interested only in eliminating cer- 
tain practices which we admitted could 
be availed of to reduce income taxes. 
Numerous conferences were held and 
various forms of amendments were pro- 
posed by them and us. The amendment 
incorporated in the pending bill will go 
far towards eliminating any double taxa- 
tion in connection with 1943 returns. 
Furthermore, the Senate Finance Com- 
mittee has stated in its report that in- 
structions have been given for the fur- 
ther examination of the problems arising 
under Section 162 (d) so that means 
may be suggested for attaining the ob- 
jectives of the 1942 Act in a simpler 
manner of operation. 

The decision in the Stuart case in- 
volved not only administrative details as 
a result of the entire reversal of the 
procedure previously laid down by the 
Internal Revenue Bureau itself, but also 
serious inequities in tax. Here again, 
many interviews were necessary with 
representatives of the Treasury Depart- 
ment. The result of the pertinent pro- 
visions in the new law will be that in- 
come from the type of trust involved in 
the Stuart case will be taxed to the donor 
only to the extent that it is actually used 
to satisfy his obligation to support his 
minor children. That puts the whole 
matter back to the practice required by 
the Bureau itself before the Stuart de- 
cision. 

A third matter of interest relates to 
irrevocable trusts created prior to Jan- 


From report read by committee member A. G. 
Quaremba, second vice president, City Bank Farm- 
ers Trust Co., New York, before Mid-Winter Trust 
Conference. 


uary 1, 1939, where the grantor had re- 
served the power to change beneficiaries 
or their interests in the fund even though 
no such change could be of benefit to the 
grantor himself. In view of the Sanford 
and Humphreys decisions, the surrender 
of this power has been deemed to be a 
taxable gift, but under a provision in- 
corporated in the pending law such a sur- 
render will be free from gift tax if made 
prior to January 1, 1945. 


Many other matters which need atten- 
tion can be taken care of in the simpli- 
fication of our income, estate and gift , 
tax laws which is proposed for this year. 
To accomplish such a great task proper- 
ly, the small group which serves the Com- 
mittees of Congress dealing with taxa- 
tion will need considerable assistance. 
Possibly little, if any, help can be expect- 
ed from certain elements in government 
circles who are more interested in taxa- 
tion as a medium for social reform than 
as a method of raising revenue. The 
American Bar Association and the Amer- 
ican Bankers Association have already 
been told that their help in this connec- 
tion will be appreciated. Legislation 
must not be suggested merely to take 
care of special situations, but we, as a 
group, should not fail to take advantage 
of the best opportunity we have had in 
years to make worth while suggestions of 
a general nature which will be very ac- 
ceptable in Washington. 


Selling Tax Avoidance 


F we are to obtain tax laws which are 

fair to the trust business, we must 
overcome some erroneous but rather 
definite impressions in the minds of 
many people. Because a very small 
minority of trusts may have been availed 
of to reduce taxes and because of the use 
in certain quarters of the tax-saving 
argument in the sale of trust service, 
many people may have reached the ridi- 
culous conclusion that trusts have no 
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value aside from tax-saving. As a re- 
sult, certain legislative bodies tend to 
think that the tax laws are not unfair 
to the trust business but are merely the 
result of an attempt to even the struggle 
of wits between trustmen and the tax au- 
thorities. 


Trustmen, therefore, should sell trust 
service for the sake of trust service it- 
self, and treat any tax-saving feature as 
being incidental to the more important 
benefits. In countless cases where tax- 
saving was not even considered, trust 
service has proven that it is worth many 
times its cost. Any competent trustman 
should be able to sell trust services on 
that basis alone. 


New York's Fiscal Policy 


“The State Tax Commission has made 
public a report proposing a broad revision 
of the state business corporation tax struc- 
ture ... The purpose of the proposed re- 
vision is not to increase revenues from ex- 
isting corporate taxpayers but to distribute 
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the burden of such taxes with greater fair- 
ness and to adopt a method of taxing bus- 
iness income which is in closer conformity 
with such taxation in other states... . 


“The time has come to provide a simpler, 
less burdensome method of complying with 
the Income Tax Law. ... 


“Tt is of paramount importance to the 
people of our State that it be made hos- 
pitable to business enterprises after the 
war ... The fairness and justice of the 
system of taxation of our State may vitally 
affect the lives and welfare of many of our 
people, as well as the future of our State 
for many years to come. Any step which 
will aid in the employment of our people 
is one to be studied with great care in- 
deed. ... 


“We must never forget that the heart 
of the economic life of America is business 
and industrial enterprise. It provides the 
great preponderance of employment oppor- 
tunities for our people. We who are re- 
sponsible for the governmental policy of 
New York State have an ever-present ob- 
ligation to keep that concept in mind.” 
—GOV. THOMAS E. DEWEY, in annual 
message to New York Legislature. 
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LAW AND TAXES 


VERY one agrees that this is not 
the time to reduce taxes, but that 
doesn’t mean that there is nothing we 
can do about the income tax. Even while 
we are fighting for our very lives, taxes 
ought to be humane, just and, above al- 
most everything else, simple and under- 
standable. 


Governnor Dewey, in his annual mes- 
sage to the current session of our legis- 
lature, said: 


“Over the years our income tax forms 
have become more and more complex. 
We have now reached a point where 
the burden of making out an income 
tax is often greater than the burden of 
the tax itself... Something like 80% 
of our income taxpayers in this state 
pay an average tax of about $15; yet 
many of them, fearful of errors, pay 
more than that for tax’ experts to assist 
them in making up their returns.” 


If the Governor said that about our lit- 
tle state tax, what could one say about 
the federal tax? 


We have done what we could, in New 
York, to relieve our taxpayers by pro- 
viding a short, simplified form which can 
be used by the vast majority of them. 
But no tax return can be less complex 
than the law itself. So the next step 
must consist of a simplification of the 
law itself. And I venture to suggest 
that the same thing is needed badly in 
Washington. 


Conforming Federal and State Concepts 
of Income 


NE suggestion for simplification of 

our state tax, which deserves consid- 
eration, is that our statute define net in- 
come as the same as net income computed 
under the federal law, except for a few 
specific items of fundamental impor- 
tance. Such a change would permit the 





From address before Mid-Winter Trust Confer- 
ence. 
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taxpayer merely to report to the state 
the amount reported to the federal gov- 
ernment, plus and minus a few simple 
adjustments. This plan has been fol- 
lowed successfully in the definition of net 
income under our Corporate Franchise 
Tax. 


At the present time, the principal dif- 
ferences between net income under the 
state law and under the federal law arise 
in connection with the treatment of pen- 
sions of state and municipal employees, 
federal, state and municipal bond inter- ° 
est, military and naval pay and pensions, 
capital gains and losses and the basis 
for determining them, and deductions for 
income taxes, insurance premiums, medi- 
cal expenses and bad debts. Of these 
differences, only those relating to pen- 
sions and tax exempt interest are abso- 
lutely irreconcilable. As to the deduc- 
tion for income taxes, no attempt should 
be made to harmonize the state law with 
the federal, because each law deals with 
net income on which the tax is to be im- 
posed—not net income remaining after 
payment of the tax. There is no insuper- 
able objection to harmonizing the state 
law with the federal on any of the other 
points of difference. 


But, to try to conform the state law 
with the federal would mean that each 
year the legislature would have to incor- 
porate into the state law all amendments 
enacted by Congress. Such action would 
be surrounded by difficulties, in view of 
the frequent amendment of the Federal 
statute, and it would be necessary to 
adopt changes which might not be desir- 
able for New York State purposes. In- 
dependence of opinion and action on the 
part of the state might be defeated. On 
the other hand, a failure to make all 
changes as adopted by Congress soon 
would result in new divergences. 


If it is felt that it would be unwise to 
try to maintain conformity with the fed- 
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eral law, perhaps the existing differences 
might be removed (with the exceptions 
noted). But that kind of simplification 
would be only a halfway measure. Our 
—in fact any—income tax can be sim- 
plified, but I am not certain that our citi- 
zens are ready to accept the radical 
changes which would be required. To 
accomplish anything really worth while 
in this direction would require us to for- 
get or ignore everything that has been 
learned about income taxation in this 
country up to now, and to make an en- 
tirely fresh start. 


Real Net Income 


HE government’s claim for taxes 

comes ahead of the citizen’s most vi- 
tal personal demands and all his other 
debts and obligations. A tax lien on real 
property is superior to any mortgage; 
and an heir can inherit only what is left 
after payment of the estate tax. But the 
’ design of the income tax is not consistent 
with this superior quality which inheres 
in the very nature of taxes. The tax is 
subordinated to a multitude of purely 


personal items and other detailed pro- 
visions have crept in to complicate its 


computation. The chief causes of these 
unnatural developments have been: 


1. The over-emphasis which has been 
placed on the notion that the tax 
should be imposed on “net” income, 
rather than “gross” income; 

. The unfair, illogical treatment of 
capital gains and losses; and 

. The over-extension of the principle 
of graduated taxation, or taxation 
according to ability to pay. 


As a result, the income tax has been 
turned into the most fearful monstrosity 
which ever masqueraded as a revenue- 
producing device. 


True, the tax should be laid on net in- 
come. The owner of a shoe store may 
take in $10,000 but end up with a net 
profit of only $3,000, while a lawyer who 
makes a $10,000 gross income may have 
a net of $8,000. To tax each man, at 
the same rate, on his gross income, would 
either ruin the shopkeeper or let the pro- 
fessional man off with too low a tax. 


But what is real net income? Ob- 
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viously, it is the amount a person has 
left out of his gross income after paying 
all the expenses of earning it. 

Some people cannot pay an income tax 
and still maintain a decent standard of 
living, or even keep body and soul to- 
gether. For such people some kind of 
exemption is an absolute necessity—an 
obligation which the mass of citizens 
must assume, to take care of their less 
fortunate neighbors. But is there any 
reason why the same exemption should 
be extended to all? The well-to-do do not 
receive home relief or eat in soup kitch- 
ens. 


However, every one was granted the 
same exemption, so of course those above 
the exemption had to pay a higher rate 
of tax. That inevitable mathematical 
result was not, however, accepted fully. 
There were some, receiving incomes just 
a little above the exemption, who actually 
might be required to pay more tax than 
if they had no exemption but the lower 
rate. So their tax rate was fixed some- 
what higher than it would have been had 
no exemption been granted, but not as 
high as the rate on substantially larger 
incomes. Thus we acquired graduated 
taxation. 


It immediately was seen that this prin- 
ciple could work as well at either end. 
Just as it could relieve the low-bracket 
earner from too severe a load, so also 
could it relieve the rich of some of their 
surplus wealth—in fact, if fully utilized, 
it could reduce everybody to a common 
economic level. 


The rates of graduated taxes eventual- 
ly became so high in the upper brackets 
that it became necessary to allow the tax- 
payer to take out of his income, ahead of 
taxes, an ever increasing number of 
items having no relation whatever to the 
computation of real net income, includ- 
ing, for example, interest on a personal 
loan, the loss resulting from a friend not 
repaying a loan or from the theft of a 
watch, a hospital bill, an insurance pre- 
mium, etc. Thus, the tax ceased to be 
a tax on.real net income. 


Capital Gains Complications 


HE inclusion of capital gains, or a 
part of them, in income, coupled with 















LAW AND TAXES 


the refusal to allow capital losses as de- 
ductions from income, further compli- 
cated the tax. This treatment was so 
harsh that the lawmakers wrote a lot of 
exemptions into the law—‘“non-recogni- 
tion of gain or loss” provisions, detailed, 
but also very specific. If a gain arises 
in one way, it is truly a gain, but if it 
arises in even a slightly different form— 
although with precisely the same eco- 
nomic effect—it is just not “recognized” 
as a gain. These provisions fill page 
after page of our laws, whole books have 
been written about them, countless law- 
suits have arisen over them, and today no 
one knows what most of them mean. 


When capital gains are taxed as in- 
come, it is not the whole amount received 
on a sale of property, but only the excess 
of that amount over the cost of the prop- 
erty. But other developments of the 
“net income” idea and the “non-recogni- 
tion” idea required that the taxpayer be 
not allowed to subtract his actual cost to 
determine his gain; the cost had to be 
“adjusted” by adding to or subtracting 
from it a number of items, depending on 
what kind of property it was, how the 
taxpayer had acquired it, how long he 
had held it, and what he had done with it 
and what else had happened to it in the 
meanwhile. 


The higher the rates, the more insis- 
tent became the demand for more and 
more credits, exemptions, deductions, ex- 
clusions, “non-recognitions,” exceptions 
and provisos, and with perfect justice, 
too, for the people could not stand the 
burden without these alleviating provis- 
ions. 


Local Situation 


EW YORK imposes its income tax 

solely to collect revenue to defray 
the costs of government, and not to re- 
distribute the wealth or destroy our cap- 
italistic system. But, both by accident 
and by design, there has been a tendency 
to pattern our law on the federal law, 
with all the exemptions, credits, deduc- 
tions, exclusions and “non-recognitions,” 
the only possible excuse for which lies in 
the highly graduated rates and other 
“social reform” features of the federal 
law, and which have no place whatever 
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in a low-rate state tax imposed for rev- 
enue only. As a result, our tax is almost 
as incomprehensible and impossible of 
smooth, easy calculation and administra- 
tion as the federal law. 


In New York 1,000,000 taxpayers, with 
incomes less than $5,000, pay an average 
tax of $15 each (a total of $15,000,000) ; 
the 200,000 with incomes over $5,000 pay 
an average tax of $420 each (a total of 
$85,000,000). The difficulties and cost 
of collecting the $15,000,000 from the 
1,000,000 small taxpayers, and the diffi- 
culties and cost to that group of filing 
returns setting forth a complicated cal- 
culation of their “net incomes,” are enor- 
mous. A so-called “net income” tax like 
ours never can be an efficient method of 
collecting small amounts of revenue from 
a great number of people. Yet a very . 
large part of the state’s total income is. 
received by that group, and clearly these 
people should contribute their fair share 
toward the ‘cost of state government. 


What Can Be Done? 


HE. income tax could be debunked, 

stripped of its harsh “reform” fea- 
tures, its picayune “relief” provisions 
and all its tricky and unworkable com- 
plexities, and transformed into a simple, 
business-like revenue measure. How? 


First, the tax would have to be put 
back where it belongs, the first charge 
against real “net income,” defined as 
gross income less all necessary and rea- 
sonable expenses incurred in earning it. 
(The cost of earning wages and salaries 
is usually negligible, but a percentage of 
gross earnings could be allowed as a de- 
duction in lieu of all expenses). Every 
taxpayer could be allowed to deduct some 
percentage of his net income, in lieu of all 
other deductions now allowed by law. 


Capital gains and capital losses would 
have to be ignored, since they are per- 
haps the most difficult items to compute. 

A simple method of computing net 
rents would have to be provided, by de- 
ducting a percentage of gross rents in 
lieu of depreciation and repairs. 

The tax on wages and salaries, at the 


initial or lowest rate, could be withheld 
at the source, and returns could be re- 
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quired only from (1) persons with net 
incomes, of, say, over $5,000 from wages 
and salaries, and (2) persons having net 
incomes from any other source over and 
above that portion of the exemption in 
excess of their wages and salaries. 


We would have a tax which every one 
could understand, compute and pay with 
the greatest ease, at the minimum cost 
and with the least confusion. There 
would be relatively few returns to be filed 
and audited. There could be a short and 
simple return, consisting of only a few 
lines, for those receiving income only 
from personal services, interest, divi- 
dends, annuities, pensions, partnerships, 
estates and trusts (or from any one or 
more of those sources). The allowable 
deductions would be few and simple. The 
form could contain additional space for 
adding any net income from business or 
any other source not specifically listed on 
the return, the amount to be computed 
on a separate schedule to be attached to 
the return. It is possible that the rates, 


at least in the lower brackets, could be 
lowered substantially, because liability 


would be more certain and collection 
more assured. 


Possible Complaints 


OWEVER, many taxpayers doubt- 
less would complain at being de- 
prived of this or that deduction. Or, al- 
though they would welcome a lower rate 
and relief from complicated returns, they 
would object to their tax being withheld 
at the source. Many would sharpen their 
pencils and compute their liability under 
both the old law and the new, with those 
whose taxes were increased, by ever so 
little, condemning the change heartily. 
There also would be pressure from this 
and that group, for a deduction here, an 
exclusion or exception there. All such 
demands would have to be resolutely re- 
fused. If one single complication were 
admitted, others would inevitably follow, 
and sooner or later we should be right 
back where we started. Our citizens can 
have a choice between an extremely low- 
rate, simple, easy tax on real net income, 
and a higher-rate, complicated, difficult 
tax such as we now have. But they can- 
not have both at the same time. 
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Federal Monopoly 


AM not at all sure that even a really 

simplified income tax has a perman- 
ent place in a state’s tax system because 
of the extent to which this field is occu- 
pied by the Federal Government. The 
Federal Government can never be expect- 
ed to relinquish the field. The income 
tax always will be too essential a source 
of federal revenue, and, so far as the 
present is concerned, the states could not 
be trusted to employ it as a weapon of 
so-called “social reform.” And a state 
cannot share any field of taxation with 
the Federal Government with any suc- 
cess. The Federal Government does not 
share—it monopolizes—tax fields. 


The highly graduated federal income 
tax rates, which go far toward equalizing 
everybody’s income, leave a state no room 
in which to design a schedule of rates 
according to its own necessities and poli- 
cies. Proof of this statement may be 
found by examining the effect of the fed- 
eral rates in the various income brackets. 


Because of the deduction of state taxes 
in computing the federal tax, anywhere 
from 20 to 90% of the taxpayer’s state 
tax is, in effect, paid by the Federal 
Government. 

If a state had “social reform” theories 
of its own it would be compelled to fix 
its rates with an eye always on Washing- 
ton. 

It is just as bad where a state grants 
a deduction for the federal tax in com- 
puting the state tax. The $5,000-a-year 
taxpayer gets over 75 per cent of the 
benefit of the deduction, and the $100,- 
000-a-year taxpayer less than 25 per cent. 


If a state wanted to impose the same 
effective rate of tax on all alike, it would 
have to adopt a schedule of rates as steep- 
ly graduated as the federal schedule, and 
change them with every federal change. 


The situation would be no different if 
state taxes were not allowed as deduc- 
tions in computing the federal tax. Ir- 
respective of what tax policy a state 
might want to pursue, it would have to 
fix its rates, not according to the net in- 
comes of its taxpayers, but according 
to what those in each bracket would have 
left after paying their federal taxes, any- 





























LAW AND TAXES 


where from 10 per cent to 100 per cent 
of their net incomes under the proposed 
federal rates. Federal rates must be 
fixed without regard to state rates. State 
rates should, however, be fixed in the 
light of federal rates, but in practice 
they cannot be, because of the kaleido- 
scopic changes in the federal rates. 

So, there is no room in the income tax 
field for a state which wants to fix its 
own rates according to its own policies. 


Federal-State Coordination 


EDERAL officials are constantly 

talking about “co-ordination” of fed- 
eral-state taxes. It has been suggested 
that the federal law allow a credit against 
the federal tax for state taxes. But, of 
course, there is no thought that the credit 
would or could be unlimited; it would be 
limited to a definite rate, or a percentage 
of the federal tax, and doubtless the state 
tax would have to conform in other re- 
spects with conditions laid down in 
Washington. 
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The states’ answer to that suggestion 
must always be an emphatic “no,” if they 
are to survive. The states naively ac- 
cepted such a proposal with respect to 
death taxes some years ago. The credit 
was fixed at 80 per cent of the federal 
tax, but it gradually has been reduced 
until now it is only about 11 per cent. 
New York’s revenue from its death tax 
is now about $18,000,000; it once was 
$52,000,000. 

Another suggestion has been for a sin- 
gle income tax collected by the Federal 
Government, which would distribute a 
part of the collections among the states. 
No matter how great a portion of such a 
tax is promised the states and no matter 
what may be the basis for distribution, 
the states must never open their gates 
to this Trojan horse. There is concealed 
within it another ambitious program of 
“social reform”—correction of the “geo- ° 
graphical maldistribution of wealth,” 
which means nothing more or less than 
the economic re-grading of all sections 
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of the nation. There is no limit to what 
could be accomplished in this direction by 
the full use of graduated taxation coupled 
with federal-state sharing, but no self- 
respecting state can be a party to such a 
scheme. 

The solution of the tax coordination 
problem for our dual-sovereignty form of 
government is strict division of tax pow- 
ers. It would be foolish to attempt to 
solve the problem by giving different 
parts of the same field to each govern- 
ment, such as allowing the Federal Gov- 
ernment to tax aviation gasoline and the 
states to tax motor fuel, as has been 
suggested. Gasoline is one single com- 
modity. Even Solomon didn’t divide the 
baby; he found out to which woman it 
belonged and gave it to her. Tax coor- 
dination must be solved the same way. 

It is suggested that after the war the 
states reopen discussions on tax coor- 
dination along the lines of separation of 
taxing powers. Perhaps the states ought 
to get out of the income tax field and 
the Federal Government ought to aban- 
don, in time of peace, all local taxes and 
the estate and gift taxes. Other excise 
taxes could be distributed, some to one 
and some to the other. There is doubt, 
however, whether the states can accom- 
plish anything in negotiating with Wash- 
ington so long as the present trend to- 
ward centralization continues. That 
trend must be stopped if the states are 
to survive. 


Limitation on Tax Power 


HE power to tax, as developed under 

recent theories of constitutional law, 
involves not only the power to destroy, 
but almost all power. Accordingly, any 
attack against concentration of power 
must be directed against the Federal 
Government’s practically unlimited pow- 
ers to tax. Such an attack already is be- 
ing prepared. 

The legislatures of fourteen states* 
have adopted joint resolutions petition- 
ing the Congress to call a constitutional 
convention to consider the adoption of an 
amendment to the Federal Constitution 
denying to the Federal Government, ex- 


*Ala., Ark., Del., Ill., Ind., Ia., 
Mich., Miss., Pa., R. I., Wis., Wyo. 


Me., Mass., 
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cept in time of war, the power to impose 
any tax in excess of 25 per cent on in- 
comes, estates or gifts. If similar action 
is taken in eighteen additional states, 
the Congress must call the convention, 
and it will have the power, independent- 
ly of the Congress, to propose the amend- 
ment, which will become effective if rati- 
fied by thirty-six states. 

The resolution might better have been 
aimed at closing entirely to the Federal 
Government certain fields or forms of 
taxation. However, it is well along the 


way, and time is of the essence. 


ESTATE PLANNING AND ESTATE TAX 
SAVING 


EDWARD N. POLISHER. 
Philadelphia. 277 pps. $5.00. 


Geo. T. Bisel Co., 


So extensive and ramified is the field of 
Federal taxation today, that any new ray 
of light on the subject is most welcome. 
This book delves into some of the most im- 
portant phases of estate tax planning. 

Mr. Polisher discusses the concept of the 
decedent’s gross estate for Federal estate 
tax, including transfers in contemplation 
of death, transfers taking effect at death, 
revocable trusts, property passing under 
powers of appointment and property joint- 
ly held. Another chapter is devoted to the 
problems concerning the valuation of the 
decedent’s estate. The use of the trust as 
a tax saver is examined and certain timely 
recommendations as well as cautions are 
given. Co-relatedly, he discusses the prom- 
inent part that is played by the taxpayer’s 
will in the planning of his estate. Mr. 
Polisher devotes a portion of his book to the 
transfer inheritance taxes in Pennsylvania. 

Among the twenty-seven chapters are 
two in particular meriting close reading. 
These are captioned “The Gift as a Tax 
Saving Mechanism” and “Life Insurance 
to Implement the Estate Plan and to Save 
Taxes.” The former subject presents some 
valuable thoughts for the estate planner’s 
consideration. The other, pertaining to 
life insurance aids, touches upon a few of 
the many purposes that this aspect of the 
taxpayer’s estate is capable of achieving. 

All in all, the information should prove 
most helpful to those interested in the field 
of estate planning. The work fills a specific 
need and definitely constitutes a step in the 


right direction. 
Reviewed by Samuel J. Foosaner 
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PROGRAM FOR LEGISLATION 
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OREMOST on the agenda of this 

committee must be a continuation of 
our efforts to have every state exempt 
from inheritance taxes, shares of stock 
in its corporations which belong to non- 
resident decedents. There still are six 
states: Arkansas, Georgia, Montana, 
Oklahoma, South Dakota and Texas, 
which have not, by formal statute, either 
completely exempted intangibles of non- 
resident decedents or granted reciprocal 
exemption. It should be the primary 
duty of trustmen of these states, before 
the next session of the legislature, to 
prepare, and to push for passage, legis- 
lation on this subject. 


Next on our agenda should be comple- 
tion of the adoption by all of the states 
of the Uniform Stock Transfer Act. 
There are only 10 states to go—Delaware, 
Iowa, Kansas, Kentucky, Mississippi, 
Nevada, Oklahoma, South Carolina, Ver- 
mont and Wyoming. I particularly urge 
trustmen from Delaware to put adoption 
of this legislation high on their program 
for the next session. 


Simplifying Stock Transfer 


F we can get uniformity in all the 

states on these two points, we will be 
in position to start the Great Crusade, 
which will eliminate the necessity for 
obtaining tax waivers and for furnish- 
ing all kinds of papers every time an 
executor or trustee wants to sell a share 
of stock. If a Probate Court in Ohio 
has assumed jurisdiction of the adminis- 
tration of Joe Doaks’ estate, it is reason- 
able evidence of his residence. If, there- 
fore, the executor of his estate furnishes 
proof of his appointment, by means of a 
certified copy of his letters, and the State 
of Ohio says it has no interest in the 
transaction, that should be all that should 
be required by the transfer agent assum- 


From report before Mid-Winter Trust Confer- 
ence. 


ing, of course, endorsement, guarantee 
of signature, revenue stamps, etc. which 
all transferors must furnish. The proper 
court has named the executor, so all the 
legal niceties surrounding that appoint- 
ment must have been observed. The 
executor must have given bond that he 
will be honest in his job of settling the 
estate—or the court or the decedent 
thought the executor was so upright that 
no bond was required. The executor will 
have to account to the court for his sale 
of the stock. 


It is our job as trustmen to push for 
the adoption by every state of uniform 
laws which will allow a fiduciary the 
same freedom of action that the indivi- 
dual possesses. The transfer agent 
should be satisfied—and should by statute 
be relieved from liability if he asks 
only for evidence of the appointment of 
the fiduciary and of his present status in 
that office.. 


In Ohio, not only have we adopted the 
Uniform Stock Transfer Act, but have 


also incorporated in our Corporation 
Code three sections which, in effect, say 
that a fiduciary, if shares are registered 
in his name as fiduciary or in the name 
of a decedent for whom he is acting, may 
deal with them as if he were the absolute 
owner—unless the corporation or its 
agents have due legal notice of some re- 
straint on him or some evidence of an 
attempt to defraud. Acting under these 
sections, one of our largest Ohio corpo- 
rations has instructed its transfer 
agents to require proof only of the fidu- 
ciary relationship in order to transfer 
stock so registered. 


Nominee Registration 


HIS subject touches on another piece 
of fiduciary legislation which is being 
urged for your consideration—laws al- 
lowing fiduciaries to register securities 
in the name of nominees. If your state 
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law forbids the use of nominee registra- 
tion you ought to seek its amendment. 
Otherwise your living trusts and cus- 
todianships are difficult and expensive to 
administer, and your court trusts will 
suffer many inconveniences. But we 
could enjoy many of the advantages of 
nominee ownership if fiduciary owner- 
ship transfers were simplified, and I be- 
lieve simplification of transfer ought to 
be our ultimate goal. 


We assume that the trustmen in each 
state will present a program of needed 
changes. Don’t wait until next fall or 
winter just before your legislature meets. 
If you make your plans now, and work 
out your program well in advance, half 
the battle is over. We assume, also, that 
you will want to make your state laws 
conform as nearly as possible to the uni- 
form proposals that have been worked 
out by various committees of the Trust 
Division. Your Committee and Mr. 
Selecman’s office will assist you with in- 
formation. 
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Pending Legislation 


This is an “off year” so far as State leg- 
islative sessions are concerned. From the 
few bodies now meeting come the following 
ing reports on pending measures affecting 
fiduciaries : 


Kentucky 


Authorizing the appointment of substi- 
tute trustees for servicemen reported miss- 
ing in action. 

Permitting trust institutions to designate 
a nominee for corporate securities held in 
trust accounts. 

Prohibiting an institution to purchase its 
own shares for trust funds, but allowing 
retention of such stock. 

Permitting release of powers of appoint- 
ment to escape Federal estate tax. 

Adopting Uniform Stock Transfer Act. 
Rhode Island 

Adopting Uniform Principal and Income 
Act. 


New York 

Amending 1943 fee law. 

Regulating rights of foreign trust com- 
panies. 
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; IGHLIGHTS of the new tax bill, as 
it awaits Presidential action, fol- 
low: 


Estates and Trusts— Relief from 
double taxation is provided in cases 
where income is taxed to fiduciary in year 
in which it is received and may be taxed 
again to beneficiaries in year of subse- 
quent distribution. The harsh rule of 
the Stwart case (317 U. S. 154) is re- 
placed by old rule which made income of 
a trust for support of minors, etc. tax- 
able to grantor only to extent that in- 
come was actually so used. Filing of 
proper consents would make this section 
retroactive for all taxable years. Pro- 
vision is also made for extending the 
time for non-taxable release of powers of 
appointment to January 1, 1945. Pres- 
ent “grace” period expired February 29, 
1944. To offset effect of Sanford and 
Humphreys cases, the grantor of a trust 
created prior to Jan. 1, 1939, may release 
a power to change beneficial interests 
(other than for his benefit) prior to Jan. 
1, 1945, without gift tax liability. 


Individuals—The Victory Tax is re- 
tained but lowered from 5% to 3%; 
credits against Victory Tax repealed ac- 
cordingly. Repeal of earned income 
credit simplifies tax computation but re- 
sults in slight increase in normal tax. 
Deductions for Federal excise taxes on 
admissions, telephone, telegraph, dues, 


At the request of some of our readers, 
“Current Federal Tax Notes” was born 
in February 1943. This brief monthly 
review highlights outstanding court de- 


cisions and rulings in the field of taxa- 


tion as they affect estates and trusts. 
Perceptible trends in both the law and 
decisions as well as appropriate com- 
ments are reported accordingly. Our 
readers are invited to suggest ways of 
increasing the usefulness of this column 
as it enters its second year.—Editor’s 
Note. 


etc., are disallowed unless incurred in 
trade or business. Section regarding de- 
duction for partially worthless bad debts 
is reinstated. Penalties in connection 
with non-filing of declarations and in- 
correct “guesstimating” of 1944 taxes are 
cut. Second windfall provision is re- 
pealed, chiefly benefiting widows, refu- 
gees, professional persons, etc. Where 
an individual operates a business at a 
loss for five consecutive years, his loss 
deduction will be limited to $50,000 each 
year. (This must be a very expensive 
“hobby” to exceed $50,000 loss annually). 
“Blind individuals” are allowed a special 
deduction of $500. 


Corporations—Excess profits tax is 
upped from 90% to 95%; specific exemp- 
tion increased from $5,000 to $10,000; 
excess profits credit on invested capital 
reduced by 1% in second and third brack- 
ets, to 6% and 5%, respectively. Loop- 
hole in current law, whereby corporations 
with losses, deficits, large unused or cur- 
rent excess profits credits are acquired 
for advantageous tax purposes, is closed; 
this includes situations involving 50% or 
more control. Where principal purpose 
of such acquisition is to evade or avoid 
income or excess profits taxes, then the 
deduction or credit so obtained will not 
be allowed. 


Elimination of capital gains and losses 
for purposes of computing income for de- 
clared value excess profits tax is also pro- 
vided. (Complete elimination of the capi- 
tal stock tax as well as its companion, 
declared value excess-profits tax, is very 
much in order.) 


Renegotiation provisions, as conferees 
approved them, modified the Bill even 
more in line with the Administration’s 
thinking than previous actions by the 
Senate. 


Miscellaneous—Certain organizations 
or corporations currently exempt, with 
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certain exceptions, will be required to file 
returns. This applies to labor unions, 
farm cooperatives, civic clubs, such as 
Rotary, Lions, etc. 


Social Security rates of 1% for em- 
ployer and employee are frozen for 1944. 
Many excise levies were increased up to 
300%. Increase in postal services and 
local first class mail, air mail, and 4th 
class rates. 


Supreme Court Decision 


Income tax—state tax accrued not de- 
ductible. While contesting the validity 
of a state tax in the State Court, the tax- 
payer accrued such tax—but never paid 
same—on its return for 1937. The tax- 
payer subsequently won the case, and 
never had to pay the accrual. The Su- 
preme Court disallowed the deduction, 
stating that the accrual cannot be de- 
ducted, where a liability is contingent 
and is being contested, until such liability 
is finally adjudicated against the tax- 
payer. Dixie Pine Products Co. v. 
Commr., S. Ct., Jan. 3, 1944. 


Other Court Decisions 


Income tax—interest on Port Author- 
ity bonds held free from tax. About 
three years ago the Commissioner as- 
sessed additional Federal income taxes 
against taxpayer’s decedent for interest 
received from Port of New York Author- 
ity bonds. The Commissioner made the 
assessment on the theory that the Port 
Authority, with no outstanding stock, but 
wholly owned by the States of New York 
and New Jersey, did not constitute a poli- 
tical subdivision of a state. The Treas- 
ury even introduced the constitutional 
aspects of the matter in every conceivable 
form, but the Court refused to consider 
them. Judge Opper, who wrote the well- 
reasoned lengthy majority opinion—with 
five Judges of the 16-Judge Court dis- 
senting and one not voting—specifically 
ruled that the Authority met the tests 
of a political subdivision. Although the 
taxing function is expressly withheld 
from it, he stated that, “the attribute of 
taxation is but one of the many tests by 
which Congress: intended a political sub- 
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division to be identified.” This decision 
applies to the large volume of obligations 
issued by similar bodies operating in 
practically every State in the Union. 
Since the Treasury will appeal, this case 
deserves close watching as it goes 
through the Circuit Court to the Supreme 
Court. Est. A. J. Shamberg v. Commr., 
3 T. C. No. 16, Jan. 28, 1944. (Similar 
decision rendered as to Triborough 
Bridge Authority bonds. Est. Caroline 
White v. Commr., 3 T. C. No. 17, Jan. 
28, 1944.) 


Income tax—election to report income 
on community property basis under new 
Oklahoma Act. By legislative enactment, 
effective July 29, 1939, Oklahoma adopted 
a community property law, which pro- 
vides that such law becomes operative 
only when an election to come thereun- 
der is made by both husband and wife. 
Toward the end of October 1939, tax- 
payer and his wife, domiciled in Okla- 
homa, duly executed and properly filed 
such election. Since the Oklahoma Com- 
munity Property Act applied to them 
and their property irrevocably, on and 
after November 1, 1939, taxpayer and 
wife were entitled to file separate re- 
turns for 1939, in which each reported 
one-half of amount of income received 
and deductions claimed for the months 
of November and December 1939. Commr. 
v. C. C. Harmon, C.C.A.-10, Dec. 2, 1943. 


Estate tax—non-deductibility of be- 
quests to trustees to promote legislation. 
The Tax Court held that no deduction is 
allowable for bequests to particular 
trusts, under which the trustees had pow- 
er to draft bills, laws, acts and legisla- 
tion, and to use every lawful means to 
secure their enactment. Such bequests 
do not come within the purview of Sec- 
tion 812(d) of the Internal Revenue Code 
as bequests exclusively for charitable, 
scientific or educational purposes. Est. 
of Robert Marshall v. Commr., 2 T. C. 
132. 


Income tax—tasxability of exeess. of 
value of estate claim. The Court held 
that the gain derived from the collection 
of a claim in an amount greater than its 
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reported value at the date of decedent’s 
death is taxable as ordinary income of 
the estate. Collection of an estate claim 
is tantamount to disposition of property 
by the executors and the gain is taxable 
to them under Section 111. Est. of J. W. 
Herbert v. Commr., C.C.A.-3, Dec. 30, 
1943. 


Estate tax—“trust” savings bank bal- 
ances includible in gross estate of dece- 
dent “trustee.” At date of. death, sav- 
ings account balances of decedent 
amounted to over $75,000. She opened 
these accounts “as trustee for” named 
beneficiaries. Although each beneficiary 
was notified of the existence of the “trust 
account,” only the decedent had access 
to the accounts and absolute control over 
them. Since the elements of a valid trust 
(same for gift inter vivos) were lacking, 
the Court held all such balances includible 
in the gross estate. N. A. Wasserman, 
Exec., v. Commr., C.C.A.-1, Jan. 7, 1944. 


Estate tax—charitable remainder in- 
terest deductible. Pursuant to a stipu- 
lated partition, subsequently approved 
by decree of distribution and a later or- 
der of the State Court, the widow’s in- 
terest was settled to be a life estate only. 
And since it was further adjudicated that 
the widow could not invade the corpus, 
the Court held that the charitable be- 
quests were sufficiently ascertainable to 
warrant deduction from the gross estate. 
Henricksen v. Baker-Boyer Nat. Bk., 
C.C.A.-9, Jan. 5, 1944. 


Estate tax—non-taxability of trusts 
with reservation of life interests. Prior 
to March 3, 1931, decedent created two 
trusts under each of which he reserved 
a life interest therein. The Court held 
that such transfers were not includible in 
the decedent’s gross estate under the 
May v. Heiner doctrine (281 U. S. 238) 
and that the same was still controlling 
in transfers where absolute transferance 
of title was made prior to March 3, 1931. 
Helvering v. Proctor, C.C.A.-2, Jan. 12, 
1944, 


Estate tax—medical. and funeral. ex- 
penses proper deductions from wife’s es- 
tate. .The Court, in deciding for the tax- 
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payer, held that the cost of medical at- 
tention and funeral expenses were proper 
deductions in wife’s estate where the hus- 
band was insolvent and the medical ser- 
vices were rendered pursuant to agree- 
ment with and reliance upon the wife. 
Tate v. O’Malley, U.S.D.C., W. D. Penn., 
Dec. 8, 1943. 


Estate tax—irrevocable portion of 
trust not includible in gross estate. In 
1929 decedent created trust for her chil- 
dren and herself. The children’s trust, 
amounting to $192,000, was irrevocable, 
but the balance of the trust was revoc- 
able. The Tax Court held that the trust 
corpus was composed of revocable and 
irrevocable parts—despite the fact that 
there was but one trust fund—and hence 
was excludible from the gross estate. It 
further held that the grantor’s control 
over investments did not affect its non- 
includibility in the gross estate. Est. L. 
B. Alexander, Memo T. C., Dec. 27, 1943. 
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Compensation — Executors’ Renuncia- 
tion, after Qualification, of Compen- 
sation By Will Ineffective to Give 
Right to Larger Allowance 


Indiana—Appellate Court 
Butler University v. Danner, 50 N. E. (2d) 928; 
petition for Rehearing denied, 51 N. E. (2d) 487. 


In a codicil attached to the will of Currie 
F. Robertson, provision was made for ap- 
pointment of an executor with the proviso 
that “unless he is willing to serve as execu- 
tor for a total fee of One Thousand ($1000) 
Dollars, I then nominate *** (naming alter- 
native appointees.)” The executor, with 
knowledge of this condition, qualified as 
executor of the estate but four days later 
filed his renunciation to the provision for 
compensation made in the will. 


Upon settlement of the affairs of the es- 
tate, the executor petitioned the court for 
an allowance of fees without regard to the 
limitation of the will. Written objections 
to any allowance in excess of that provided 
in the will were filed, and the matter was 
tried. The executor was awarded a fee of 
$4,500 for his services. Appealed and re- 
versed. 


HELD: Section 6-1417 (Burns 1933 Ann. 
Stat.), providing for a renunciation of a 
compensation provision in a will, was not 
intended to destroy the right of a testator 
to make conditional appointments and con- 
sequently is applicable only to unqualified 
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appointments. The executor’s appointment 
was expressly conditioned and qualified upon 
his acceptance of $1,000 as full compensa- 
tion, and by his qualification as executor he 
impliedly agreed to that condition and “he 
could no more renounce that condition than 
he could renounce any other condition, the 
compliance with which was necessary to 
secure the issuance of letters testamen- 
tary.” 


es © es 


Conflict of Laws — What Law Governs 
Exercise of Power of Appointment — 
Residuary Clause as Exercise of 
Power 


Pennsylvania—Supreme Court 
Barton Trust, 348 Pa. 279. 


The settlor at the time the deed was 
executed was a resident of Pennsylvania, 
and the deed provided, after the payment 
of the income to her for life, that the prin- 
cipal was to be assigned to such persons 
and for such estates as she by her last 
Will should appoint, with a gift over to 
descendants or next of kin in default of 
such appointment. After executing the 
deed, the settlor married and moved to New 
Jersey. There by her Will she made no 
specific reference to this power, but in the 
residuary clause, which specifically referred 
to another power, gave the residue of her 
estate to the Jefferson. Medical College and 
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Hospital of Philadelphia. Under the laws 
of New Jersey this would not have been a 
valid exercise of the power. 


The next of kin appealed from the decree 
of the Orphans’ Court of Philadelphia 
County, which held that the laws of Penn- 
sylvania governed and that thereunder the 
power was effectually exercised. 


HELD: Affirmed. The proper and ef- 
fective exercise of a power of appointment 
is, in the case of personalty, controlled by 
the law of the donor’s domicile at the time 
of the creation of the trust. In consider- 
ing what is the law of Pennsylvania re- 
garding the interpretation of a will which 
makes a general residuary bequest but does 
not mention the power of appointment, the 
Court, through Mr. Justice Stern, said: 


“Prior to the Act of June 4, 1879, P. L. 88, 
sec. 3, the accepted rule of construction was that a 
power of appointment would be deemed to be exer- 
cised by an instrument only if the instrument re- 
ferred to the power, or, with sufficient identifica- 
tion, disposed of the subject of the power, or 
would have no operation whatever except as an 
execution of the power ... But by that act it 
was provided that ‘a bequest of the personal es- 
tate of the testator, or any bequest of personal 
property described in a general manner, shall be 
construed to include any personal estate, or any 
personal estate to which such description shall 
extend, as the case may be, which he may have 
power to appoint in any manner he may think 
proper, and shall operate as an execution of such 
power, unless a contrary intention shall appear 
by the will.” This was embodied, ipsissimis verbis, 
in section 11 of the Wills Act of 1917, P. L. 403... 
It is clear, therefore, that if the residuary clause 
of Mrs. Pendleton’s will is to be construed accord- 
ing to this statutory provision it operated as an 
appointment under the power created in the deed 
of trust. This is especially so because of the iden- 
tity of donor and donee, by reason of which she 
would naturally have regarded the trust fund as 
her own property . .. Nor does the fact that she 
referred expressly to the power of appointment 
granted to her by Susan R. Barton’s will rise to 
an inference that this was the only power she 
meant to exercise and that her intention with 
regard to the power conferred by her own deed 
of trust was contrary to that implied by the Wills 
, es 


As to the contention that the Wills Act 
of 1917 is not applicable because section 
24 provides: “Nothing in this act contained 
shall be construed to apply to the disposi- 
tion of personal estate by a testator whose 
domicile at the time of his death was out 
of this Commonwealth,” the Court said 
that if this section were to be taken liter- 
ally the interpretation of the residuary 
clause of the will would be subject to the 
common-law rule of construction according 
to which it would not constitute an exer- 
cise of the power of appointment, and sec- 
tion 24 was never so intended, as is indi- 
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cated by its history. It and other sections, 
which purport to make the Wills Acts and 
Intestate Acts inapplicable to non-residents, 
were directed to the disposition, either by 
will or by operation of law, of the personal 
property owned by non-residents and not 
of that as to which their only function is to 
make an appointment under a power con- 
ferred upon them by a Pennsylvania deed 
or will. Moreover, the Wills Act of 1917 
contains many sections laying down rules 
for the construction of wills; therefore, if 
this statute were to be held inapplicable 
here, there would be the anomalous result 
that of the wills subject to interpretation 
by such law some would be construed ac- 
cording to the provisions of the Wills Act 
and others by the rules of the common law. 
“As there is no conceivable reason for such 
a distinction, the conclusion is irresistible 
that the Wills Act was intended to apply 
to all wills which are governed by Pennsyl- 
vania law, and to be inapplicable only to * 
those which are subject to the law of an- 
other jurisdiction.” 
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Distribution — Appointment of Succes- 
sor Trustee on Termination of Trust 
by Death of Income Beneficiary 


New York—Appellate Division, Second Department 
Matter of Luckenbach, New York Law Journal, 
Jan. 15, 1944. 


By the terms of the will, income of the 
trust was payable to the testator’s widow 
and to his son, and on the son’s death, the 
principal was directed to be paid by the 
“surviving executor and trustee” to the 
issue of the son. The son and a corporate 
trustee qualified; thereafter, upon the res- 
ignation of the corporate trustee, the son 
acted as sole trustee until his death. The 
son mingled the trust property with his 
own, and at the time of his death there 
was litigation pending for the purpose 
of ascertaining the trust assets. The Sur- 
rogate appointed a successor trustee, ap- 
parently because he believed there was a 
conflict of interest between the estate of 
the son and the remaindermen. 


HELD (one justice dissenting): The 
trust having terminated on the death of 
the son, there was no necessity, and the 
court had no power, to appoint a successor 
trustee; distribution of the principal to the 
remaindermen could be made by the execu- 
tor of the deceased trustee; and there was 
no need for a successor trustee because 
of the co-mingling of property, any contro- 
versy as to what were trust assets could 
be carried on between the son’s estate and 
the remaindermen. 


Distribution — Contingent Remainders 
— Right to Sell — Rights of Creditors 


Georgia—Supreme Court 
Yancey v. Grafton, 27 S. E. (2d) 857. 


A will authorized the trustee to hold the 
property for twenty years for the purpose 
of paying certain debts, and directed that 
when the property had been liquidated, it 
be distributed arhong the named sons and 
daughters of the testator. The will pro- 
vided, however, 


“None of the legatees, devisees or beneficiaries 
named shall have any interest or estate until or 
unless distribution is made under this will. Any 
such distribution under this will, if and when 
made, shall be made to such of the persons named 
in the preceding item of this will as are in life 
at the time of such distribution, whether such dis- 
tribution be of income or principal or both, or 
whether it be preliminary or final distribution.” 


TRUSTS and ESTATES—Fcbruary 1944 


A creditor of a son named in the will 
brought suit in equity and prayed for a 
receiver to take charge of and sell the in- 
terest of the son. 

HELD: The interest of the son was a 
bare contingency or possibility and was not 
subject to sale and could not be seized to 
satisfy the claims of creditors and the suit 
should have been dismissed upon general 
demurrer. 

The decision is probably correct under 
previous decisions in holding that the in- 
terest was not subject to the claim of 
creditors, but the court goes further and 
distinctly states “This rule prevents the de- 
fendant from alienating any property he 
may receive under the will,” thus raising 
considerable doubt as to what interest may 
be sold under the law of Georgia. 


a 


Distribution — Inclusion of Grandchild 
Within Anti-Lapse Statute 


Wisconsin—Supreme Court 


Will of Vedder, 11 N. W. 2d 642, Nov. 9, 1943. 


The will of the testatrix gave her prop- 
erty to her brothers and sisters. One of the 
sisters predeceased the testatrix, and was 
survived by no children but by a grandchild 
who also survived the testatrix. The Wis- 
consin anti-lapse statute provides that where 
a legatee who is a relation of the testator 
predeceases him, the legacy shall go to the 
issue of the legatee. 

HELD: The word “issue” as used in the 
statute includes all lineal descendants of 
the legatee; hence the grandchild of the 
legatee is entitled to the legacy. 


0. 


Distribution — Right of Annuitant to 
Elect to Take Property 


California—District Court of Appeal 


Re Benziger’s Estate, 143 P. 2d 717. 


Will directed residue to be converted into 
cash, to be used to purchase annuity con- 
tracts for two children of testator, with a 
minimum number of payments certain, resi- 
due to go to issue, etc., of the children. 
The beneficiary for whom 4/5ths of the 
residue was to be so expended objected to 
sale of the property and claimed right of 
election to take securities in lieu of an- 
nuity. 

HELD: (1) Without determining 
whether right of election exists in Cali- 
fornia, fact that there were contingent 
beneficiaries provided for would preclude 
such right. 
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(2) For purpose of litigating the mat- 
ter, the annuitant, having adverse interest, 
could not represent contingent beneficiaries 
under doctrine of virtual representation. 


a 


Distribution — Rights of Child Born 
After Making Will 


Florida—Supreme Court 
In re Hatfield’s Estate, 16 So. 2d 57. 


Testator devised real estate to named 
persons and left the residue to his wife. 
After executing the will a child was born. 
There were no other children. Testator 
died and his widow dissented and took 
dower. The Florida Probate Law provid- 
ed that when a testator omits to provide 
in his will for any of his children born 
after the making of the will and such child 
has not had bestowed upon him by way 
of an advancement a portion of the testa- 
tor’s property equivalent to a child’s part, 
unless it appears from the will that such 
omission was intentional, such child shall 
receive a share in the estate of the testator 
equal in value to that which he would 
have received if the testator had died inte- 
state. The statute of descent provided 
that an intestate estate should pass to the 
surviving spouse and lineal descendants in 
equal shares. In a proceeding to deter- 
mine the interest of the child it was 

HELD: Under the statutes the child 
would take the entire remaining estate 
after allotment of dower. 


——-—0 


Distribution — Right of Dependents of 
Trust Beneficiary to Reach Trust for 
Support . 


Nebraska—Supreme Court 
In re: Sullivan’s Will, 12 N. W. (2d) 148. 


The will placed one-fifth of the estate in 
trust for invalid son, the trustees to apply 
income for the “proper use, support and 
maintenance of said son, as the same is 
received by them or as his needs may re- 
quire, and for that purpose may use any 
part of the principal as in their judgment 
may be necessary therefor, they being the 
sole judges of such necessity without apply- 
ing to the courts for authority so to do, and 
I declare that said executors shall have full 
and uncontrolled discretion as to the appli- 
cation of said income and trust estate for 
the uses aforesaid; remainder on his death 
to his heirs.” Application by wife on her 
behalf and two minor children. 
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HELD: 1. “A trust for the support 
and maintenance of a named beneficiary can 
be reached to satisfy the claim of a wife 
or minor child to support against such 
beneficiary.” Citing Restatement of Trusts, 
Sec. 157. 


2. Courts may require trustees to pay 
minimum amount and restrain payment of 
more than maximum amount, required for 
support. 


3. Courts will interfere with discretion 
if trustee acts unreasonably. Failure to 
act at all is arbitrary. 


4. District court erred in allowing $50 
a month, and should have entered an order 
directing the trustees to act in accordance 
with their duties under the will, and passed 
on amount after the trustees had acted. 


ee 


Distribution — Right of Surviving. 
Spouse to Elect to Take Statutory Por- 
tion Outright Against Provision of 
Will 


New York—<Appellate Division, Second Department 
Matter of Filor, New York Law Journal, Jan. 12, 
1944, 


The New York Statute, D.E.L. §18, gives 
a surviving, spouse an election to take 
against the Will the share which the sur- 
viving spouse would have received in in- 
testacy, but no more than half of the net 
estate. The statute, provides, however, 
that the testator may direct that the statu- 
tory elective portion be put in trust for the 
life benefit of the wife to the extent that 
it exceeds $2500. The testator expressly 
stated in his will that he was leaving noth- 
ing to his wife and provided that if she 
should prevail in an election to take 
against his will, then so much of his estate 
as would equal what she would be entitled 
to take upon such election should be put in 
trust for her benefit for her life with re- 
mainder on her death to the beneficiaries 
of his residuary estate. 

HELD (one justice dissenting): The 
statute provides that the widow is entitled 
to take an intestate share unless the testa- 
tor provides for her in his will. The testa- 
tor did not so provide for her, and there- 
fore, since the widow was compelled to 
elect to take against the will as an inte- 
stacy, she took her intestate share outright. 
The distributive scheme which the testator: 
undertook was in conflict with the statute, 
and therefore cannot be effectuated. The 
dissent was on the ground that the testator 
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had the right to make an alternate pro- 
vision for the widow which was to become 
operative in the event of a successful elec- 
tion by her. 


Distribution — Stockholder Cannot Be- 
queath Assets of Corporation 


Delaware—Court of Chancery 


Wilmington Trust Co. v. Wilmington Society of 
Fine Arts, 34 A. (2d) 308. 


A’s mother died naming A a partial leg- 
atee in her estate which included shares 
of Y Corporation. Y Corporation owned 
shares of X Company. Before his mother’s 
estate was settled, A died and, in his will, 
directed his trustee to convey to B upon a 
condition stated “all the stock which I may 
own” in the X Company. Thereafter Y 
Corporation was dissolved and A’s trustee 
received shares of X Company in liquida- 
tion. Both X Company and Y Corporation 
were family owned and controlled. The 
issue was: should A’s trustee transfer to B 
the stock in X Company received upon 
liquidation of Y Corporation? 


HELD: “Stock which I may own” re- 
fers unambiguously to stock to which A had 
legal or equitable title at the time of his 
death, and a stockholder is not the owner 
of assets owned by the corporation. Ac- 
cordingly, the bequest to B did not include 
the stock in X Company received on disso- 
lution of Y Corporation. 
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Investment Powers — Authority of 
Executor to Invest Funds — Delega- 
tion of Duty 


Pennsylvania—Supreme Court 
Kohler Estate, 348 Pa. 55. 


There arose in this case the question of 
the liability of an executor in investing 
funds of the estate instead of paying them 
over as directed by the Will to the trustee 
for investment for the benefit of the parties 
interested. The court below refused to 
surcharge the accountant. 


HELD: Affirmed: The duty of an exe- 
cutor generally is not to retain and invest, 
but to liquidate and terminate. If, how- 
ever, a valid reason exists for the reten- 
tion of a fund by the executor, it is in- 
cumbent upon him not to permit such fund 
to remain idle, but to invest it, and if there 
is a default in this regard he is chargeable 
with lawful interest thereon. 
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In investing a portion of the principal 
the executrix acted as a reasonable and 
prudent person under the circumstances. 
Counsel was consulted before the reserve 
was created, a sum for maintaining the un- 
productive real estate was awarded to her 
by the auditing judge when the first ac- 
count was confirmed, and she endeavored 
to preserve the principal of the estate. 
There was a valid reason for the retention 
of the fund, and all investments were legal 
investments. She relied upon advice of 
competent counsel in retaining the fund for 
investment purposes, and where a fiduciary 
acts in good faith under advice of a com- 
petent lawyer, he is not liable for mistakes 
of law, or for errors of judgment. 


With respect to the right of the executor 
to delegate her authority, after reciting 
the general principles that a fiduciary may 
not delegate to another the performance of 
a duty involving discretion, even though 
the one to whom the power is delegated is 
a co-fiduciary, the court, through Mr. Jus- 
tice Patterson, decided that under the facts 
the agency agreement given by the executor 
to the trustee was not such a delegation 
of the executor’s duties. 


a, 


Investments — Liability of Trustee for 
Inter-Dealing Among Trusts 


Kentucky—Court of Appeals 


Bryan v. Security Trust Company, 176 S. W. (2d) 
104. 


Appellants, the beneficiaries of a trust, 
sought an accounting by the trustee for the 
improper investment of trust funds, and 
also the recovery of all commissions charged 
by the trustee during the administration 
of the trust and fees paid to their attorneys 
in this action. 

In 1919, the trustee was one of two under- 
writers of an issue of preferred stock of 
a milling company, which stock was by its 
terms convertible into mortgage bonds. The 
underwriting commission was $5.00 per 
share. The trustee was also trustee under 
the indenture, by which was provided the 
security for the bonds when issued. The 
milling company at no time complied with 
the provisions of the mortgage indenture 
requiring annual deposits to meet the sink- 
ing fund requirement. Had the sinking 
fund payments been made, _ substantial 
funds would have been in the hands of the 
mortgage trustee by 1930. 

Upon original issue of the preferred 
stock, no funds of the trust were invested 





LAW AND TAXES 


in the shares, but some shares were pur- 
chased by the trustee and placed as invest- 
ments in other trusts. Between 1922 and 
1930, the trustee invested $6,400 of the 
funds of the trust in such shares, of which 
amount $5,000 represented funds of the 
trust which were paid for shares of such 
stock transferred by the trustee from a 
guardian’s account, to which the trustee, as 
underwriter, had originally sold the stock, 
to the account of the estate in question. 
The trial court entered a judgment for 
the trustee. 


HELD: Reversed. Although the court 
criticized the rigorous rule followed in some 
jurisdictions prohibiting a trustee from 
making any transfers of securities from 
one trust to another trust, irrespective of 
the particular circumstances, the fact that 
the milling company was in default in 
making the payments to the sinking fund, 
and the knowledge shown by the evidence 
to have been possessed by the trustee with 
respect to the shaky financial condition of 
the milling company which ultimately re- 
sulted in insolvency, established, when con- 
sidered in connection with the transfer of 
some of the shares from the guardian’s 
account to the trust, a failure on the part 
of the trustee to discharge its duties with 
respect to the proper investment of the 
trust funds. 

Since a proper accounting by the trustee 
as to the illegal investment would result in 
the elimination of any commissions obtain- 
ed by the trustee with respect to that in- 
vestment, there was no basis for requiring 
the trustee to forfeit all commissions col- 
lected by it for a considerable number of 
years. 

The beneficiaries were not entitled to 
collect from the trustee the amount of fees 
paid to their counsel since this was an 
action in equity merely for an accounting 
and could not be converted into an action 
at law for damages. 

These beneficiaries have no right to ques- 
tion the propriety of the original invest- 
ment with funds of other trusts, to support 
their contention that the alleged original 
vice carried over. It would be otherwise 
if there were circumstances inducing a be- 
lief that the transfer had been made in 
bad faith or to avoid the consequences. 


0 -———_ 


Jno. H. Freeman, of Fulbright, Crooker, 
Freeman & Bates, attorneys in Houston, 
Texas, has joined our staff of contributing 
legal editors. 


Life Tenant and Remainderman — 
Statute Modifying Rules of Apportion- 
ment on Salvage Operations Held 
Valid 


United States—Supreme Court 


Demorest, et al. v. City Bank Farmers Trust Co., 
and Dyett v. Title Guarantee and Trust Co., Nos. 
52 and 227, Oct. Term 1943, decided January 17, 
1944, 


In two cases involving separate estates, 
the constitutionality of Sec. 17c of the Per- 
sonal Property Law of New York, approved 
April 13, 1940, was challenged. The sub- 
section against which the attack was di- 
rected modified existing rules of procedure 
applying to salvage operations respecting 
mortgage investments. In general, the 
statute provided that net income during 
the salvage operations up to 3% upon the 
principal amount of the mortgage shall be 
paid to the life tenant, regardless of prin- 
cipal advances for the expenses of fore-° 
closure, or of conveyance in lieu of fore- 
closure, and arrears in taxes and other 
liens which occurred prior to such fore- 
closure or conveyance, and the cost of all 
capital improvements; that any payment of 
net income heretofore or hereafter made to 
the life tenant up to 3% shall be final and 
not subject to recoupment from the life ten- 
ant, or as a surcharge against the trustee 
or executor; that the amount of all such 
payments shall be taken into account, how- 
ever, in the apportionment of the proceeds 
of sale and be charged against the life 
tenant’s share. 


It was further provided that the fore- 
going principal advances shall be repaid 
out of excess net income above 3%; that 
when principal advances have been satis- 
fied, any excess income shall be impounded 
(subject to reinvestment under the terms 
of the deed or will) to await sale and 
apportionment; that the unpaid principal 
advances shall be a primary lien upon the 
proceeds of sale and be paid first out of 
any cash so derived; that if insufficient, 
the balance shall be a primary lien upon 
any purchase money mortgage received up- 
on the sale. 


The terms and rules of procedure were 
expressly applicable (a) to the estates of 
persons dying before passage of the sta- 
tute; (b) to mortgages on real property 
held by a trustee under a deed of trust or 
other instrument executed before the sta- 
tute; (c) to real property acquired by 
foreclosure, before or after the date of the 
statute in trusts or mortgage investments 
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made prior thereto; and (d) to any pending 
proceeding or action for an accounting of 
the transactions of an executor or trustee. 


In both cases salvage operations had been 
completed before passage of the statute, 
but no actual distribution had been made. 
Remaindermen contended that the New 
York Court of Appeals had established a 
rule of apportionment of proceeds of salvage 
operations of mortgaged property as be- 
tween income and principal which became 
a settled rule of property, to which they 
had vested rights prior to accounting by 
the trustees, and the effect of retroactive 
application which changed these rules was 
to deny them due process in violation of the 
Fourteenth Amendment to the Federal Con- 
stitution. 


HELD: The statute is constitutional. 
In concluding the opinion, the Court said: 

“This statute does not purport to open 
accountings already closed or to take away 
rights or remainders judicially settled un- 
der the old rule. The statute is applied 
only to judicial settlements pending at or 
instituted after its enactment. Rights to 
succession by will are created by the state 
and may be limited, conditioned, or abolish- 
ed by it. . . . The state may extend the 
testamentary privilege on terms which 
permit tying up of property in trust for 
possibly long periods. But the state on 
creation of such a trust does not lose power 
to devise new and reasonable directions to 
the trustee to meet new conditions arising 
during its administration, such as the de- 
pression presented to trusts holding mort- 
gages. 


Nothing in the Constitution would warrant 
us in holding that judicial rules tentatively 
put forward and leaving much to discretion 
will deprive the legislature of power to 
make further reasonable rules which in its 
opinion will expedite and make more equit- 
able the distribution of millions of dollars 
of property locked in testamentary trusts, 
even if they do affect the values of various 
interests and expectancies under the trust.” 


a 


There are now more than 1,600 legal as- 
sistance offices in the armed services, set up 
under Order No. 74 of the War Department, 
through the cooperation of the American 
Bar Association. Simple forms of wills have 
been prepared for every State. 


TRUSTS and ESTATES—Fcbruary 1944 


Powers — Foreign — National Bank 
Not Permitted to do Trust Business in 
Foreign State 


Illinois—Supreme Court 


Boatmen’s National Bank v. Illinois Auditor of 
Public Accounts, decided Jan. 18, 1944. 


Petitioner, a national bank located in 
Missouri, sought to compel the acceptance 
of its application for and the issuance of 
a certificate permitting it to do a trust 
business in Illinois. Petitioner had been 
authorized under the Federal Reserve Act 
to conduct a national banking business in 
St. Louis. The Federal Reserve Board, 
acting under Section 11(k) of that Act, had 
also issued a permit to petitioner authoriz- 
ing it to accept and execute trusts in any 
form not in contravention of the laws of 
the state in which it was operating. Three 
of the large St. Louis trust companies, di- 
rect competitors of petitioner, were author- 
ized to do a trust business in _ Illinois. 
Petitioner desired to qualify to act as a 
fiduciary under the Illinois Trust Compan- 
ies Act, Section One of which reads in part 
as follows: 


“That any corporation which has or shall be 
incorporated under the general incorporation laws 
of this State *** and any corporation now or here- 
after authorized by law to accept or execute 
trusts, may be appointed assignee or trustee ***.”’ 


To the application of petitioner, the State 
Auditor replied that a certificate of author- 
ity must be secured from the Secretary of 
State, before qualification could be effected. 
The Secretary of State denied petitioner’s 


application for such certificate on the 
ground that its corporate title included the 
word “bank” and under Section 104 of the 
Business Corporation Act he could not issue 
a certificate to a foreign corporation whose 
corporate title included the word “bank.” 

The Bank filed the petition, contending 
that in order for a foreign corporation to 
be permitted to do a trust business in IIli- 
nois, it was required to qualify under either 
the first part ov the second part of Section 
One of the Trust Companies Act and that 
the Auditor’s interpretation, requiring 
qualification under the first and second 
part, was erroneous. Inasmuch as it was 
licensed under the Federal Reserve Act, it 
qualified under the second part of Section 
One. The Bank also contended that if the 
Auditor’s interpretation of the Illinois Act 
was correct, it would result in discrimina- 
tion against a national banking association, 
defeating the very purpose of Section 11(k) 
of the Federal Reserve Act. 
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Petitioner further contended that the con- 
struction placed on Section 104 of the Bus- 
iness Corporation Act by the Secretary of 
State was erroneous, as its history and pur- 
pose show it was not intended to apply to 
corporations engaged in the banking busi- 
ness but rather to protect the public. against 
misleading names. Furthermore, such a 
construction was unconstitutional as it dis- 
criminated against national banks. No na- 
tional banking association may be organ- 
ized without having as part of its name the 
word “bank.” Trust companies may be 
organized in a number of states without 
using “bank” in their title. 


Respondents contended Section 11(k) au- 
thorized petitioner to do a trust business 
only in Missouri, “where it was located;” 
secondly, no bank can qualify to do a trust 
business in [Illinois unless it is incorpor- 
ated under Illinois banking or corporation 
laws; and lastly, no national bank can oper- 
ate.its trust business distinct from its bank- 
ing, therefore it cannot qualify under the 
Illinois Business Corporation Act because 
of its required corporate title. 


The case is one of first impression not 
only in Illinois but apparently throughout 
the country. In its first opinion the court 
granted the relief prayed by the petitioner 
against the State Auditor on the ground 
that there was nothing in Section 11(k) of 
the Federal Reserve Act which tended to 
limit the permit to national banks to act 
in a fiduciary capacity only to the state 
where the bank is located; therefore, to 
deny the petition would be to frustrate the 
purpose of the Federal Reserve Act which 
was to afford national banks an equal oppor- 
tunity to meet competition of state and 
local banks in the community. It further 
held that the language of Section One of the 
Illinois Trust Companies Act must be con- 
strued to refer to corporations other than 
those incorporated under the general incor- 
poration laws, and this being so, when the 
petitioner offered to qualify under the Trust 
Companies Act, it should have been per- 
mitted to do so. 


Before this opinion of the court was re- 
leased to the public, the Illinois Bankers 
Association obtained leave to file a brief as 
amicus curiae. It argued that to grant 
the writ would be directly contrary to the 
statutes of Illinois, Missouri and the United 
States with reference to branch banking. 
Moreover, the Illinois Trust Companies Act 
makes no provision for foreign corporations 
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to do business thereunder and therefore 
there is no authorization in Illinois law for 
petitioner to do the business it seeks to do 
in this state. Nor may it be permitted to 
do a trust business in [Illinois by comity 
since comity means reciprocity and Mis- 
souri does not permit Illinois or other for- 
eign trust companies or banks to do bus- 
iness in Missouri. Finally, even if it may 
be held that a foreign corporation can be 
authorized to transact a trust business in 
Illinois under the Trust Companies Act, 
petitioner must also qualify under the Bus- 
iness Corporation Act. But petitioner can- 
not qualify under the Business Corpora- 
tion Act because of its name and therefore 
it cannot be permitted to execute trusts in 
Illinois. 

The second opinion of the court, deliver- 
ed January 18, 1944, reversed the court’s 
former construction of Section 11(k), hold- 
ing that the scope of a national bank’s trust , 
activities appears to be limited to the lo- 
cality in which the bank is authorized to 
do business. In its application, petitioner 
had stated “if the undersigned is permitted 
to qualify to act as a fiduciary in Illinois, 
our office in that state will be in the City 
of Springfield.” Section 9 of the Banking 
Act of Illinois expressly prohibits the main- 
tenance of a branch or of an additional 
office by Illinois banks, and no foreign 
bank, either state or national, is entitled 
to open a branch bank or an additional of- 
fice in Illinois; therefore petitioner is not 
being discriminated against by a refusal 
to issue the requested certificate. The laws 
of the United States also expressly prohibit 
the opening of any branch or additional 
office in any state other than that of a 
national bank’s domicile. 

Undoubtedly, a petition for rehearing 
will be filed. 


a | ee ne 
Powers — Foreign — Right of Foreign 
Representative to Sue 
North Dakota—Supreme Court 
Michigan Trust Co. v. Chaffee, 11 N. W. (2d) 108. 


Action by administrators with will an- 
nexed appointed by the probate court in 
Michigan, upon a note made by a North 


Dakota resident. The testator resided in 
Michigan, and had the defendant’s note at 
that place. Executors were appointed in 
North Dakota. The defendant demurred to 
the complaint upon the ground that the 
plaintiffs had no legal capacity to sue and 
contended that the executors appointed in 
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North Dakota should have brought the 
suit. 

Chapter 212 of the North Dakota Session 
Laws for the year 1927 authorizes suits by 
foreign executors, administrators or guar- 
dians provided that before commencing or 
defending such actions they are to file 
authenticated copies of their appointment in 
the office of the Clerk of the District Court 
of the county in which the action is pend- 
ing, 

HELD: The notes, which were in Mich- 
igan at the time of the death of the de- 
cedent, were property which the represen- 
tatives in Michigan were required to take 
into possession and they could sue thereon 
in North Dakota. The court pointed out 
that some statutes restrict the right of a 
foreign representative to sue in cases where 
no local representative has been appointed, 
but stated that the North Dakota statute 
contained no such restriction. 


a 


Powers — Limitations — Trustee May 
Sue on Contract as Individual 


Massachusetts—Supreme Judicial Court 
Burdo v. Tarky, 1943 A. S. 2025. 


P brought suit against D for balance due 
on some construction work. P sued as an 
individual, and was later allowed to amend 
by describing himself as trustee of the 
B & B Trust. He recovered judgment. D 
objected, first, on the ground that the 
amendment should not have been allowed 
and, second, that he should not have re- 
covered since there was no evidence that 
he originally contracted in a trust capacity. 

HELD: There was no error in either 
respect. The amendment was unnecessary, 
but permissible. The allegation that the 
plaintiff is a trustee is a surplusage. A 
person holding a cause of action in a trust 
capacity may sue without alleging it. If 
he does allege it he need not prove it. The 
defendant is not concerned with the capacity 
in which the plaintiff holds the claim. Ac- 
cordingly he can recover upon proof of the 
contract and its breach. 


a 


Death Tax Yield 


The budget submitted to the New York 
Legislature last month by Governor Dewey 
shows that receipts from the estate and 
inheritance tax for the nine-month period, 
July 1, 1942, to March 31, 1943, amounted 
to $7,823,157. 
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Taxation — Estate & Inheritance — 
Taxability of a Trust Revocable Only 
With Consent of All Parties Neces- 
sary Under Statute Permitting Such 
Revocation 


New York—Surrogate’s Court, New York County 


Matter of Falconer, New York Law Journal, Jan. 
25, 1944. 


On April 4, 1928, the decedent created 
a trust reserving the income to herself for 
life. Upon her death, one-half of the prin- 
cipal was payable to a son and the other 
half continued in trust for the benefit of a 
daughter, with remainder to the son. The 
deed provided that the trust was irrevoc- 
able, except with the consent of the son 
and daughter. The New York Tax Law 
(§249-r) required the inclusion of the 
trust in the gross estate if it was revocable 
by the decedent alone or in conjunction 
with any other person. The executor con- 
tended that the decedent had the power to 
terminate the trust with the consent of: her 
son and daughter, the only other persons 
interested, under §23 of the New York 
Pers. Prop. Law, and that the reserved 
power added nothing to the power which 
she already had under §23. 


HELD: In construing the New York 
statute, the construction placed upon the 
corresponding provision of the Federal Es- 
tate Tax law should be followed. MHelver- 
ing v. Helmholz, 296 U. S. 93, was directly 
controlling on the facts and therefore the 
trust was not includible in the gross es- 
tate. 


a ( ) 


Wills — Probate — Beneficiary Under 
Earlier Will Entitled to Contest 


California—District Court of Appeal 
Re Munfrey’s Estate, 1438 P. 2d 414. 


HELD: Beneficiary under an earlier 
will, which would be entitled to probate if 
contested will is declared invalid, is an “in- 
terested person,” entitled under statute to 
contest later will. In order to establish 
right of contest it is not necessary that the 
earlier will be offered for probate. 


—— 


New York, N. Y.—Of the 102 employees 
of the United States Trust Co., who have 
entered the armed forces, 40 are commis- 
sioned officers. Thirty-four men were in- 
ducted in 1943. 





